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STATEMENT OF QUESTION PRESENTED 


Does the National Labor Relations Board have author- 
ity to process a representation petition filed by an em- 
ployer when the union raising the question concerning 


representation is not in compliance with the requirements 
of Section 9 (f), (g), and (h) of the Act? 





INDEX 
Page 


Statement of Question Presented Flyleaf 
Jurisdiction 

Statement of the Case 

Statement of Points 

Summary of Argument 


Argument: 


I. The District Court Had J urisdiction Both Under 
General Equity Powers and Under Sec. 10 of the 
Administrative Procedure Act 


(a) The Court had jurisdiction upon the au- 
thority of Leedom v. Kyne 

(b) The District Court further had jurisdiction 
under Sec. 10 of the Administrative Pro- 
cedure Act 


(ec) The action below was timely brought to fore- 
stall irreparable injury to appellants .... 
_ Section 9 (f), (g) and (h) Is an Absolute Pro- 

hibition Upon the Exercise of Any NLRB Juris- 

diction When Labor Unions Are Not in Com- 
compliance 

(a) The statutory language itself creates the 

prohibition 

(b) Congress specifically approved of the 

Board’s Loewenstein ruling, thus preclud- 

ing the Board or the courts from making a 
contrary interpretation 

IIL. The Board May Not Avoid Statutory Commands 

by Relying Upon Questionable Policy Decisions 

(a) The Board’s reversal of Loewenstein was 

primarily a policy decision not permitted by 
statute 

(b) The Board’s new rule is actually a policy 

disaster 





Conclusion 
Appendix A 
Appendix iB 








Index Continued 


TABLE OF CASES 
Page 
Air Line Dispatchers Assn. v. National Mediation 
Board, 89 U.S. App. D.C. 24 7, 15, 16-18 
‘American Newspaper Publishers Assn. v. NLRB, 345 
US. 100 32 
Columbia Broadeasting System v. United States, 316 
U.S. 405 8, 21 
Concrete Joists and Products Co., 120 NLRB No. 
11, 12, 39, 42, 43, 45 


‘Darling and Co., 116 NLRB No. 43 
DePratter v. Farmer, 98 U.S. App. D.C. 74 
Farmer v. United Electrical Workers, 93 U.S. App. 
D.C. 178 
Fay v. Douds, 172 F. 2d 720 
| Federal Refractories Corp., 100 NLRB 257 
Fleming v. A. H. Belo Corp., 316 U.S. 624 
- Guss v. Utah Labor Relations Board, 353 U.S. 1 .... 
| Herzog v. Parsons, 181 F. 2d 781 
Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123 
- Law Tanning Co., 109 NLRB 268 
- Leedom v. International Union, 352 U.S. 145 
- Leedom v. Kyne, 101 U.S. App. D.C. 398 6, 7, 13-18 
Librascope, Inc., 91 NLRB No. 28, 26 LRRM 1468 .... 24 
- Local Union 219, Retail Clerks Intl. Assn., v. NLRB, 
No. 14481 (CADC) 31 
~ Loewenstein, Inc., Herman, 75 NLEB 375 . .3-5, 8-12, 23-26, 
28, 30-37, 40-45 
NLRB v. Dant, 344 U.S. 375 
NLBB v. District 50, UMW (Bowman Transportation, 
: Inc.), 355 U.S. 453 10, 11, 37-40, 42 
| NLEB v. Link-Belt Co., 311 U.S. 584 38 
NLRBB v. Lion Oil Co., 352 U.S. 282 
NLRB v. Wiltse, 188 F. 2d 912 
Norwegian Nitrogen Co. v. United States, 288 U.S. 294 34 





Index Continued 


Panama Canal Co. v. Grace Line, 356 U.S. 309 
Retail Associates, Inc., 120 NLRB No. 66, No. 66A ..4, 5, 9- 
11, 17, 18, 23, 25, 26, 28, 35, 37-40, 42-44 
Sprouse-Reitz, Inc., 119 NLRB No. 87 
Staten Island Cleaners, Inc., 93 NLRB 396 
Telegraph Publishing Co., 102 NLRB 1173 
United Mine Workers v. Arkansas Oak Flooring Co., 
351 U.S. 62 
United States v. American Trucking Assn., 310 US. 
534. 
United States v. Chi., N. S. & Mil. Ry. Co., 288 U.S. 1 34 
United States v. Ryan, 284 U.S. 167 34 
United States v. South Buffalo Ry. Co., 333 U.S. 711. .10, 33 
Walling v. Halliburton Oil Well Cementing Co., 331 
33 


STATUTES 


Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. 
1001 et seq., Sec. 10 6-8, 15, 16 


National Labor Relations Act, 61 Stat. 136, 29 U.S.C. 
Sec. 151 et seq.: 


Sec. 3 
Sec. 8 
Sec. 


35,99, 33, 35, 36, 38, 39, 49 
7, 10, 21, 38 


Public Law 189, 82nd Cong., Ist Sess. ........--+---- 
Railway Labor Act, 45 U.S.C. Sec. 151 








Index Continued 


MISCELLANEOUS 
Page 


National Labor Relations Board, Form 502 . .24, 25, App. B 


‘National Labor Relations Board, ‘‘Rules and Regula- 
tions,’’ Federal Register Series 7, 29 C.F.R. 101.18 45 


National Labor Relations Board, Twenty-Second 
Annual Report 


Senate Report, Legislative History of LMRA, Vol. 
I, p. 416 


Senate Report 986, 80th Cong., 2d Sess., Part 3 ..9, 30-32 





IN THE 


United States Court of Appeals 


For tae District or Contumpia Circuit 


No. 14,770 


Reram Cuerxs Internationa, Association, Loca Union 
No. 128, AFL-CIO, and Rerau, Crerxs INTERNATIONAL 
Association, Locan Union No. 633, AFL-CIO, 

Appellants 


Vv. 


Boyp Leepom, Pamir Ray Ropcers, Stepsen H. Bean, 
Josep A. Jenxins, and Jonny H. Fanntine, Indi- 
vidually and as Members of the National 
Labor Relations Board, Appellees 


On Appeal from an Order of the United States District Court 
for the District of Columbia 


———<—$$—— 


BRIEF FOR APPELLANTS 


JURISDICTION 
This is an appeal from an order of the District Court 
denying appellants’ motion for a preliminary injunction 
and dismissing the complaint upon appellees’ motion. Juris- 
diction of this Court is based upon{U.8.C. See. 1291, 1292. 
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STATEMENT OF THE CASE 


Appellant unions were the collective bargaining repre- 
sentative of employees of four Toledo, Ohio, department 
stores during twenty years of contractual relations begun 
in 1937 and continued without interruption until the events 
hereinafter set forth began to unfold. These four stores, 
Tiedtke’s; LaSalle’s a Division of R. H. Macy & Co.; The 
Lion Store Co.; and Lamson Brothers Company, bargained 
together as a multi-employer unit under the name of Re- 
tail Associates, Inc., an Ohio corporation. During negoti- 
ations in 1957 for a new contract, Retail Associates and the 
unions reached an impasse, which caused Tiedtke’s, when 
struck by the unions, to withdraw from Retail Associates 
and sign a new contract with the unions. 


The three remaining stores continuing to act through 
Retail Associates, after the Tiedtke withdrawal, filed a 
representation petition in Case No. 8-RM-185 with the Na- 
tional Labor Relations Board on November 20, 1957, seek- 


ing an election in the multi-employer unit. The Unions 
countered by serving notice on each store on November 
23, 1957, that it was desired to conduct further bargaining 
on an individual store basis with each store separately. On 
the same day, November 23, 1957, the Unions went on 
strike at LaSalle’s, and are continuing that strike to this 
moment. 


At a hearing held in Case No. 8-RM-185 on December 3, 
1957, the Unions argued they had a right to withdraw from 
‘multi-employer bargaining and establish single employer 
units, a choice that had always been accorded em- 
ployers by the NLRB in the past. 


During the month of December, 1957, LaSalle’s pro- 
ceeded to replace each of the striking members of 
appellants, and has continued to this day to refuse to 
return these striking employees, many of them with as 
much as 30 years’ seniority, to their jobs. Pursuant 
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to Sec. 9 (c) (8) of the Act, none of these striking 
employees will be entitled to vote in any NLRB elec- 
tion. The Unions also filed unfair labor practice charges 
against LaSalle’s, alleging a violation of Sec. 8 (a) 
(5) of the Act in that LaSalle’s was refusing to bar- 
gain with the Unions, who represented a majority of 
the employees of LaSalle’s in a single store unit. Thus, 
the propriety of the bargaining unit, whether multi- 
employer or single employer, became an essential ele- 
ment of the unfair labor practice case, No. 8-CA-1399, 
just as it was in the representation proceeding, Case 
No. 8-RM-185. 


Then, on January 1, 1958, the event occurred which forms 
the foundation for the instant proceeding. On that 
date the compliance status of the Unions with the 
filing and non-Communist affidavit provisions of Sec. 9 
(f), (g), and (h) of the Act lapsed. Confronted with 
the fact that their striking members at LaSalle’s had 
been replaced and would not be entitled to vote, and 
having no confidence that the National Labor Relations 
Board would afford relief in the two proceedings pending 
at that time (the unfair labor practice charge against 
LaSalle’s, Case No. 8-CA-1399, and the representation 
proceeding in Case No. 8-RM-185), appellants decided they 
would not renew their compliance with the filing provisions 
of the Act. Appellants were aware at that time of the 
Board’s rule of law in Herman Loewenstein, Inc., 75 NLRB 
375, established in 1947, holding that the Board had no 
jurisdiction to process a representation petition, even when 
filed by an employer, when the union involved was not 
in compliance with the provisions of Sec. 9 (f), (g), and 
(h) of the Act. Appellants desired to remove themselves 
entirely from any representation proceedings involving the 
National Labor Relations Board, desire that result today, 
and believe they have a right under law to so remove them- 
selves. 
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The Board’s General Counsel, who has sole authority 
under Sec. 3 (d) of the Act to issue complaints in unfair 
labor practice cases, refused to issue a complaint against 
LaSalle’s on April 7, 1958, apparently taking it upon him- 
self to rule that the bargaining unit was a multi-employer 
ne even before the Board itself heard oral argument in 
Case 8-RM-185 on April 8, 1958. The General Counsel has 
at all times thereafter refused to issue a complaint against 
LaSalle’s. 


- On April 11, 1958, the Board announced that it was di- 
recting an election in Retazl Associates, Inc., 120 NLRB 
No. 66 (Case No. 8-RM-185), in a multi-employer unit 
and was overruling the il-year precedent of Herman 
Loewenstein, Inc., 75 NLRB 375. It is this overruling 
of Lowenstein in Case No. 8-RM-185 that is essentially 
before this Court in this proceeding, since subsequent 
events are but a continuation of the same general la- 
bor dispute between the same parties begun back in Novem- 
ber, 1957. 


| The Unions thereafter filed suit for an injunction 
in the District Court in C. A. 966-58, alleging that the 
‘Board was acting arbitrarily and capriciously in deny- 
ing them the right to withdraw from multi-employer 
‘bargaining and further alleging that the Board had no 
‘jurisdiction to entertain the representation proceeding be- 
‘cause of appellants’ noncompliance with Sec. 9 (f) (g), and 
‘(h). On April 25, 1958, District Judge Edward M. Curran 
issued a preliminary injunction restraining the Board from 
any further processing of Case No. 8-RM-185 on the 
grounds that the Board was arbitrary in not allowing ap- 
‘pellants to withdraw from multi-employer bargaining. 
Judge Curran did not rule on the second cause of action, 
the so-called Lowenstein question, which is now before this 
Court. 


The Board, which had not filed an opinion in Retail Asso- 
ciates on April 11, 1958, thereafter rendered an opinion, 
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120 NLRB No. 664A, in which it set forth its reasons, enter 
alia, for overruling Loewenstein. It is that judgment set 
forth in 120 NLRB No. 66A that is here being challenged. 
After issuance of the Board opinion, both sides moved for 
summary judgment, and on September 19, 1958, Judge Cur- 
ran granted the Unions’ motion for summary judgment, 
denied the Board’s motion, and permanently enjoined 
the NLRB from proceeding in Case No. 8-RM-185. 
Judge Curran again did not rule on the non-compliance 
question. 


The three Toledo stores, LaSalle’s Lion Store, and 
Lamson’s, then filed new representation petitions in 
Cases No. 8-RM-192, 8-RM-193, and 8RM-194, seeking 
elections in single employer units. Appellants coun- 
tered by again filing suit in the District Court in 
C. A. 2588-58, this time setting forth a single cause 
of action—that the Board was acting outside its statu- 
tory authority in processing Cases No. 8-RM-192, 193, 
and 194 in view of appellants’ non-compliance with 
Sec. 9 (f), (g), and (h) of the Act. On October 14, 
1958, District Judge David A. Pine issued a temporary 
restraining order, restraining the Board from proceed- 
ing further in those cases. On October 24, 1958, Dis- 
trict Judge Edward A. Tamm dissolved the temporary 
restraining order, denied appellants’ motion for a pre- 
liminary injunction, and dismissed the complaint. The 
ease is here on appeal from Judge Tamm’s ruling. 


Although not issuing an opinion, the Court below in 
its conclusions of law set forth (a) that it lacked juris- 
diction over the subject matter, (b) that appellants’ claim 
was premature and there was no showing of irreparable 
injury, and (c) that even if the Court had jurisdiction, 
the Board was not acting outside the scope of its statutory 
authority under Sec. 9 (f), (g), and (h). 


Appellants, immediately after filing their Notice of Ap- 
peal, moved in this Court for a preliminary injunction 
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to stay the Board’s processes until this Court had an 
opportunity to rule on the merits of the instant appeal. 
After hearing appellants’ motion on November 6, 1958, 
this Court directed the Board not to take any final 
action determinative of appellants’ bargaining status 
until this Court’s ruling herein. Consequently, hearings 
were begun before a Hearing Officer of the National 
Labor Relations Board in Toledo, Ohio, in Cases No. 8- 
RM-192, 8-RM-193, and 8-RM-194 on Monday, November 
10, 1958, and pursued to conclusion, with any final out- 
come awaiting determination by this Court of the question 
presented. 


: STATEMENT OF POINTS 


1. The District Court had jurisdiction both under gen- 
eral equity powers and under Section 10 of the Administra- 
tive Procedure Act. 


2. Section 9 (f), (g), and (h) is an absolute prohibition 
upon the exercise of any NLRB jurisdiction in representa- 
tion cases when the labor unions raising the question con- 
cerning representation are not in compliance. 


3 The Board may not avoid statutory commands by 
relying upon questionable policy decisions. 


SUMMARY OF ARGUMENT 
L 


The gravamen of appellants’ claim is that the Board 
is prohibited by statute from processing a representation 
‘ease upon a petition filed by an employer when the union 
raising the claim of representation is not in compliance 
with the provisions of Sec. 9 (f), (g), and (h) of the Act. 
‘Because this is a claim of statutory violation, the District 
Court had jurisdiction of the subject matter upon the au- 
thority of Leedom v. Kyne, 101 U.S. App. D.C. 398. The 
‘injury necessary to give the District Court jurisdiction 
was the attempt to unlawfully apply statutory proc- 
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esses to appellants where no authority existed. Leedom 
v. Kyne, supra. The unlawful electoral processes sought 
to deprive appellants of their status of collective bar- 
gaining representatives of employees of three Toledo, 
Ohio, department stores after appellants had held such 
status for twenty years without prior NLRB action. 


The District Court also had jurisdiction under Sec. 10 
of the Administrative Procedure Act, which provides a 
right of review for any person adversely affected by any 
agency action not involving agency discretion. Statutory 
jurisdiction being a matter not committed to agency discre- 
tion, the District Court had the power to review a colorable 
claim of improper assumption of jurisdiction where stat- 
utory authority was lacking. Air Line Dispatchers Assn. 
v. National Mediation Board, 89 U.S. App. D.C. 24. See 
also, Fay v. Douds, 172 F. 2d 720 (CA 2). 


Appellants brought their action in the District Court in 
a timely manner to check illegal processes once the un- 
lawful action had begun. Appellants further showed 
irreparable injury in that through the attempted un- 
lawful processes of the Board, assuming jurisdiction 
where none exists under the statute, they would be 
divested of their status as collective bargaining agents 
for employees of stores whom they had represented 
for twenty years. Because their members on strike at 
La Salle’s, one of the stores involved, would not be 
allowed to vote in any NLRB election pursuant to Sec. 
9 (c) (3) of the Act, any election conducted at La- 
Salle’s would be farcical insofar as appellants are con- 
cerned. 


Nor would appellants have any opportunity to properly 
raise the issues involved here in unfair labor practice 
enforcement proceedings under Sec. 10 of the Act. If they 
are divested of their bargaining status at the stores, the 
employers, rid of the unions after twenty years, would not 
be inclined to bring charges sufficient to invoke Sec. 10 
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proceedings, nor would they have any legal cause to bring 
charges. Appellants cannot be forced to commit illegal acts 
after such elections in order to cause the employers to 
file charges against them to invoke Sec. 10 proceedings, 
since appellants would be perilously subjecting them- 
selves to cease and desist orders, injunctions, and 
possibly damage actions. In any event, in any later 
unfair labor practice proceeding which might be brought, 
the issues there would not necessarily be the same as those 
involved here. Columbia Broadcasting System v. United 
States, 316 U.S. 405. 


II. 


The language of Sec. 9 (f), (g), and (h) is mandatory 
and is not susceptible of exceptions, rationalizations, or 
so-called policy decisions vitiating its effect. Sec. 9 (f), the 
key provision, provides that ‘‘No investigation shall be 
made by the Board of any question affecting commerce 


concerning the representation of employees raised by a 
labor organization . . .’? when such labor organization is 
not in compliance with the filing and non-Communist aff- 
davit provisions of the law. 


While the petitions in NLRB Cases No. 8-RM-192, 8- 
RM-193, and 8-RM-194 were filed by employers, employers 
are entitled to file petitions only when unions have pre- 
sented to them a claim of recognition, thus raising the 
question concerning representation. ‘¢ Although it is the 
employer’s petition in such a case that sets the Board’s 
machinery in motion, it is an individual or a labor organiza- 
‘tion’s initial claim for recognition that makes it possible for 
‘the employer to invoke that machinery.’’ Herman Loewen- 
stein, Inc., 75 NLRB 375. 


Accordingly, the Board held in 1947, shortly after the 
‘passage of the Taft-Hartley Act, in Loewenstein, supra, 
‘that as a matter of law it must dismiss an employer petition 
when the union raising the claim of representation was not 
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in compliance with the provisions of See. 9 (f), (g), and (h). 
It also decided that such a ruling was in keeping with 
the policy of Congress to deny the benefits of a govern- 
ment-conducted election to noncomplying unions. The 
Board’s reversal of Loewenstein in Retail Associates, Inc., 
120 NLRB No. 66A, involving these parties, attempted to 
read the statutory language differently from the interpreta- 
tion of the Board in 1947 by holding that the prohibitory 
language of Sec. 9 (f) applied only to petitions filed by 
unions and not to petitions filed by employers. But the 
statute, covering any question raised by a labor organiza- 
tion, does not permit of such interpretation. 


When Sec. 9 (f) was originally enacted in 1947, it 
also prohibited the Board from entertaining any petition 
filed by a union seeking a union shop authorization election 
under Sec. 9 (e) (1) of the Act. Since Congress used the 
word, ‘‘petition’’ in one instance in the statute, it could as 
easily have written in words barring any investigation of 
any question concerning representation ‘‘pursuant to a 
petition filed by a labor organization,’”’ had it desired to 
have Sec. 9 (£) mean what the 1958 Board says—that it 
should be applied only to petitions filed by unions and not 
to petitions filed by employers. Furthermore, Congress re- 
pealed See. 9 (e) (1) in 1951 and was accordingly compelled 
to rewrite the language of Sec. 9 (f). Congress, being 
aware at that time of the Board’s previous Loewenstem 
ruling, could have amended See. 9 (f) in 1951 to correct the 
Board in Loewenstein if it had not approved of that con- 
struction of the law. 


However, Congress specifically approved of the Board’s 
Loewenstein rule. The Joint Committee, established in 
Sec, 401-407 incl. of the Act, in Senate Report 986, 80th 
Cong., 2d Sess., Part 3, page 39, discussed the Board’s 
decision with approval. This Joint Committee report has 
been repeatedly cited by the courts, including the Supreme 
Court at least four times, as an authoritative expression 
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of Congressional intent. After eleven years of precedent 
and a specific Congressional approval, the Board may not 
change the law without Congressional action. This was 
recognized in 1956 by the Board in Darling and Co., 116 
NLRB No. 43, when it undertook to re-evaluate the Loew- 
enstein doctrine and concluded that Congress, not the 
Board, should determine whether or not any change should 
be made in the Loewenstein doctrine. 


The Supreme Court has frequently held that where an 
earlier statutory interpretation is brought into challenge 
it should not be changed in the absence of Congressional 
action. United States v. South Buffalo Railway, 333 U.S. 
771. It is improper for administrative agencies to upset 
established interpretations of the law after previous uni- 
form construction and application. Only Congress can re- 
verse the Loewenstein rule. 


Ti. 


The Board’s reversal of Loewenstein in Retail Associates, 
supra, was based largely on so-called policy grounds. Such 
policy grounds, conflicting with other recognized policies, 
may not be used to subvert statutory language of a pro- 
hibitory nature. 


_ The Board’s reliance upon the decision of the Supreme 
Court in NLRB v. District 50, United Mine Workers ( Bow- 
man Transportation, Inc.), 355 U.S. 453, as ‘‘undermining’”’ 
the policy basis of the Loewenstein rule is not warranted. 
The so-called Bowman case, as the Board itself admits, was 
concerned solely with remedial orders in unfair labor prac- 
tice proceedings under Sec. 10 of the Act, not with repre- 
sentation questions affected by Sec. 9 (f), (g), and (h). 


The Supreme Court, in addition to discussing the possi- 
bility of an NLRB election to determine whether the em- 
ployees desired representation by the assisted union after 
the illegal assistance had been dissipated, also pointed out 
that the Board could make an arrangement with another 
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appropriate agency, state or federal, for the conduct of an 
election under conditions prescribed by the Board. There- 
fore, the Supreme Court was solely concerned with evalu- 
ating the limits of the Board’s discretionary authority in 
fashioning unfair labor practice remedies under Section 
10 (ce) of the Act. 


After determning, even though erroneously, that Bowman 
undermined the policy basis for the Loewensteim doctrine, 
the Board was then forced to find affirmative policy reasons 
for its new approach in Retail Associates, Inc. It con- 
cluded that decisive weight should be given to the interests 
of employers and employees in situations where a non- 
complying union had presented a claim for recognition suffi- 
cient to cause an employer to file a petition. But since 
employer and union petitions have the same practical 
consequences, it is just as logical to give decisive 
weight to the interests of employers and employees when 
noncomplying unions seek to file petitions, which, of course, 
may not be done under the Act. 


The announced policy reasons of the Board being no 
more than empty, meaningless phrases, it is appropriate 
to ascertain what the real motivations were for the reversal 
of the Loewenstein rule. The Board revealed one of its 
purposes in Concrete Joists and Products Co., 120 NLRB 
No. 198, when it places a noncomplying intervening union 
on the ballot in a representation case which was begun by 
the filing of a petition by a complying union. The Board 
acknowledged that the placing of a noncomplying union 
on the ballot was a ‘‘practicable and convincing way of 
establishing the moinority or majority status of the union 
eoncerned,’’ which would allow the Board to proceed with 
charges under See. 8 (b) (1) (A) of the Act where picketing 
continued after a lost election (Curtis Brothers, 119 NLRB 
No. 33, 41 LRRM 1025). Since Curtis Brothers, now on 
appeal in this Court, was not decided until late 1957, the 
Retail Associates case in early 1958, with accompanying 
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picketing, was the first opportunity to reverse Loewenstein 
in order to set up unions for possible Curtis Brothers-type 
charges after lost elections. Such a purpose in representa- 
tion proceedings is grossly improper. 


‘The Board’s reversal of Loewenstein is actually a policy 

disaster. It will confer the moral and practical advantages 
upon nonecomplying unions that Congress sought to pre- 
vent by providing them an opportunity to win government- 
conducted elections to prove majority status. The new rule 
now permits any noncomplying union seeking an election 
to have access to Board processes through employer peti- 
tions. The Board has also ruled, Concrete Joists and 
Products Co., supra, that it will now place noncomply- 
unions who intervene in representation proceedings on 
the ballot. Since intervening unions do not have to 
show any appreciable amount of representation of em- 
ployees to intervene, these unions may now have the 
benefits of almost any Board conducted election ini- 
tiated by a petition of a complying union. Communist 
and corrupt unions have now been given an easy route to 
NLBEB respectability. 


All this is wholly contrary to the policies and objec- 
tives of Congress to deny the processes of the Labor 
‘Board to noncomplying unions. Congressional policy 
should be made by statute, not by the shifting circum- 
stances of changes in personnel among the members of 
the National Labor Relations Board. 


ARGUMENT 


L THE DISTRICT COURT HAD JURISDICTION BOTH UNDER 
GENERAL EQUITY POWERS AND UNDER SECTION 10 OF 
THE ADMINISTRATIVE PROCEDURE ACT 


Appellants were met in the District Court with the 
‘familiar Board argument in proceedings of this type that 
‘the Court did not have jurisdiction of the subject matter. 
‘The District Court, in its Conclusions of Law, apparently 
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agreed, although no reason was ever provided in support 
of such a view. 


The gravamen of appellants’ claim is that the Board is 
acting outside its statutory authority. If such be the case, 
and if there is resulting injury, then under the rule in this 
Cireuit, the District Court clearly had jurisdiction. Leedom 
v. Kyne, 101 U.S. App. D.C. 398, 249 F. 2d 490. On the 
other hand, if the Board has not acted outside its statu- 
tory authority, it might be argued that the District Court 
had no jurisdiction, and in the posture of such a position, 
the ultimate question of jurisdiction would reduce itself to 
one involving a decision on the merits. 


But appellants go further and maintain that the District 
Court had jurisdiction over the subject matter and au- 
thority to decide the controversy on the merits even if it 
be ultimately found that the Board did not act outside its 
statutory authority. While this would hardly aid appel- 
lants in the end, it does, nevertheless, reduce the juris- 


dictional question to substantially less a problem than the 
Board attempts to make it, 


(a) The Court Has Jurisdiction Upon the Authority of 
Leedom v. Kyne 


This Court’s decision in Leedom v. Kyne, supra, climaxes 
a long line of authority in this Circuit establishing District 
Court jurisdiction to review action of the National Labor 
Relations Board when that agency acts outside its statu- 
tory authority or violates concepts of due process of law." 
It is particularly applicable to the jurisdictional question 


1 Farmer Vv. United Electrical Workers, 93 U.S. App. D.C. 178; Leedom 
v. International Union, 352 U.S. 145; and many other cases. 

The fact that certiorari has been granted by the Supreme Court in Leedom 
v. Kyne, and the fact that the case has been argued and is awaiting deci- 
sion does not in any way affect its force as controlling law in this Court. 
The ruling is authority until reversed by the Supreme Court; however, counsel 
in all sincerity believes the decision of this Court will be affirmed by the 
Supreme Court because it is sound law. 
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in this case because in Leedom v. Kyne, the charge against 
the Board was that it had no statutory authority to act 
in the manner it did. 


This Court remarked in Leedom v. Kyne, ‘‘ Equitable re- 
lief is clearly barred in the wide area of determinations 
which depend on the Board’s expertise and discretion . . .”’ 
With this proposition of law, appellants are in complete 
agreement, but the claim advanced here does not rest upon 
any use of the Board’s expertise and discretion. The 
Board simply has no statutory authority to proceed under 
the provisions of Sections 9 (f), (g), and (h). This case, 
just as the Court recognized in Leedom v. Kyne, thus 
presents a far different type of problem than is present 
in situations where the Board’s expertise and discretion 
are called into play. C.f. DePratier v. Farmer, 98 U.S. 
App. D.C. 74. 


The resulting injury necessary to give the District Court 
jurisdiction is also present in this case. Appellants were 
‘the lawfully recognized collective bargaining agents at the 
three Toledo department stores involved for twenty years 
prior to this dispute. The claim is here made that the 
Board is attempting to use unlawful processes outside the 
statute as a device to oust appellants from their status 
as bargaining agents. This status as bargaining agent 
was acquired some twenty years ago and maintained by 
the voluntary agreement of the parties, without any inter- 

‘vention or action of the National Labor Relations Board, 
and appellants are seeking to maintain their status by 
traditional labor union economic action. Appellants have 
chosen to impose upon themselves a condition which de- 
prives the National Labor Relations Board of jurisdiction 
over their representation status, and for the Board to at- 
tempt to wrongfully seize jurisdiction where none exists 
| is an injury to appellants for which relief must be granted. 


Nor does this involve any question of speculation as to 
whether or not appellants would win or lose any subse- 
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quently-held NLRB election pursuant to the representa- 
tion processes the Board seeks to invoke. The Board 
attempts to argue that if appellants should win such an 
election, they would have no cause to complain, and on 
the other hand, if they lost, all that would be established 
would be the fact that they did not represent a majority 
of the employees of the various stores, which, existing as 
a fact, would not be a cognizable injury. But appellants 
do not desire any determination at all, and it is the at- 
tempt to hold and conduct such an election when no statu- 
tory authority exists that brings about an injury. In 
Leedom v. Kyne, supra, the Court pointed out that profes- 
sional employees had a right under statute not to be 
grouped with nonprofessionals; ‘‘and that denial of this 
right must be deemed to result in injury.”” Here, appel- 
lants at least have a right to be free of processes of an 
administrative agency where the status provides no au- 
thority for the agency to act; and ‘‘denial of this right 
must be deemed to result in injury.”’ 


(b) The District Court Further Had Jurisdiction Under 
Section 10 of the Administrative Procedure Act 


It was pointed out below, and is renewed here, that the 
District Court had jurisdiction of the subject matter under 
the provisions of Section 10 of the Administrative Pro- 
cedure Act, which provides in Section 10 (a): 


‘‘(a) Right of Review—Any person suffering legal 
wrong because of any agency action, or adversely af- 
fected or aggrieved by such action within the mean- 
ing of any relevant statute, shall be entitled to judicial 
review thereof.”’ 


In Air Line Dispatchers Assn. v. National Mediation 
Board, 89 U.S. App. D.C. 24, 189 F. 2d 685, cert. den. 342 
U.S. 849, this Court held that Section 10 (a) of the Admin- 
istrative Procedure Act 5 U.S.C. Sec. 1001 et seq., gave 
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the District Court jurisdiction to review agency action 
where it was claimed that the National Mediation Board, 
which under the Railway Labor Act, 45 U.S.C. See. 151 
et seq., is somewhat akin to the National Labor Relations 
Board under the National Labor Relations Act, was not 
invoking the jurisdiction given it by statute. This Court, 
in a thoughtful and analytical opinion by Judge Fahy, 
recognized that statutory jurisdiction was something not 
committed to agency discretion within the meaning of Sec- 
tion 10 of the Administrative Procedure Act. Therefore, 
when a colorable claim was presented to the Court alleg- 
ing that the Mediation Board was not properly respecting 
its jurisdictional authority under statute, the Court had 
jurisdiction to decide the controversy. 


A fortiori, when it is claimed that an agency is assum- 
ing jurisdiction where none exists pursuant to statute, the 
Court has jurisdiction to hear and decide the controversy. 
The compelling force of Air Line Dispatchers on the ques- 
tion of District Court jurisdiction is further shown by the 
fact that this Court ruled on the merits that the Mediation 
Board had properly acted within its statutory scope. 


In Leedom v. Kyne, supra, the appellees argued Air 
Line Dispatchers and the applicability of the Section 10 
of the Administrative Procedure Act on the issue of Dis- 
trict Court jurisdiction over the subject matter. This Court 
appeared to recognize the force of that argument in its 
treatment of the jurisdictional question. After stating 
the law that equitable relief was barred in the wide area 
of determinations which depend on the Board’s expertise 
and discretion, the Court concluded that Leedom v. Kyne 
presented ‘‘a different ‘type of problem’.”’ It then cited, 
sn its footnote 2, Air Line Dispatchers Assn. v. National 
Mediation Board, 89 U.S. App. D.C. 24, 27. 


The same principle of law applies with equal force to 
this case. Thus, even if appellants are ultimately found 
in error on the merits of their claim, as the appellants 
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were in Air Line Dispatchers, the District Court has jur- 
isdiction over the subject matter.” 


(c) The Action Below Was Timely Brought to Forestall 
Irreparable Injury to Appellants 


Appellees argued below that the action was premature 
and that no showing of irreparable injury had been made; 
the District Court included these points in its conclusions 
of law, again without any opinion or reason given. 


Appellees’ claim of prematurity below seemed to rest 
upon a theory that because the Board had not yet made 
any determination in Cases No. 8-RM-192, 193, and 194, 
the proceedings that caused appellants to file the action 
below, appellants could not be certain that any findings 
adverse to them would be made. The principal finding 
that the Board has jurisdiction over these proceedings in- 
volving appellants and the three Toledo stores, has already 
been made in Retail Associates, 120 NLRB No. 66. Appel- 
lants are not concerned with any other. 


As was pointed out in the Statement of the Case, the 
labor dispute that provoked this legal action began in late 


2 This is further illustrated by the Court of Appeals for the Second Cir- 
cuit in an opinion by Judge Learned Hand in Fay v. Douds, 172 F. 2d 720 
(1949). An action in the District Court sought to restrain an NLRB 
agent, Douds, from proceeding in a representation case upon a theory plain- 
tiffs’ constitutional rights were violated. The Court set forth that jurisdic- 
tion was proper to review certification proceedings when a constitutional 
claim was presented. (The same proposition holds where a claim is raised 
that the Board is acting outside the scope of its statutory authority. Leedom 
v. Kyne, supra.) At 172 F, 2d 720, 723, Judge Hand said: 


‘<Tf this assertion of constitutional right is not transparently frivolous, 
it gave the District Court jurisdiction.’’ 


The same principle holds here: if this assertion of statutory right is not 
transparently frivolous, it gave the District Court jurisdiction. Appellees, of 
course, would never claim that the statutory question presented here is frivo- 
lous, especially in view of the fact that the construction urged here by appel- 
lants was that held to by the Board for eleven years. Therefore, no matter 
whether appellants are right or wrong in their constructions of Section 
9 (f), (g), and (h) of the Act, the District Court had jurisdiction over the 
subject matter. 








18 


1957 when the three Toledo stores, LaSalle’s Lion Store, 
and Lamson’s, sought an illegal election in a multi-employer 
unit. The same noncompliance of appellants that is in 
issue here was before the Board in Retail Associates, Inc., 
appellants having gone out of compliance on January 1, 
1958, and having remained out throughout this entire 
period. Thus, the specific noncompliance question that is 
‘n issue here has been ruled on by the Board adversely 
to appellants. It is indeed a frivolous assertion to say 
that appellants ought to go back to the Board and obtain 
a ruling on the very same noncompliance that has already 
been the subject of decision. 


“As has been urged previously, the unlawful invoking of 
jurisdictional processes is in itself an injury. The in- 
jury began at the very first moment the Board began its 
handling of the case. Thus, there ean be no prematurity 
in an action seeking to halt wrongful processes already 
begun. 

_ Appellants have already shown, under the authority of 
Leedom v. Kyne, supra, and Atr Line Dispatchers Assn. V. 
National Mediation Board, supra, that a wrongful appli- 
cation of statutory processes is a sufficient injury in law 
to sustain District Court jurisdiction. This alone is 
enough here, but appellants set forth below, and can demon- 
strate here, that the injuries befalling them from wrongful 
Board action are both irreparable and irremedial. 


3 This Court’s Order following the hearing of appellants’ motion for 2 
preliminary injunction on November 6, 1958, is in itself a recognition that 
the prematurity claim, has little or no substance. This Court, per Prettyman, 
Chief Judge, Bazelon and Bastian, Judges, directed the Board not to take 
any final action determinative of appellants’ bargaining status until this 
Court had ruled on the merits, and further advanced this cause for argument 
in the week of December 8, 1958. 

This Court’s concern over the substantial question of law presented, which 
justified the intervention by direction following the presentation of appel- 
jants’ motion, was as appellants believe, a recognition of the fact that if 
the Board is acting unlawfully here, the wrongful processes have already 
begun and no investigation should be made, as the statute commands. There- 
fore, there can be no prematurity to this claim. 





19 


Irreparable injury must be considered in light of the 
practical realities of the situation in which appellants find 
themselves. Appellants had bargaining rights at the 
Toledo stores for twenty years, with resultant benefits to 
their members of union wages, hours, and working condi- 
tions, seniority benefits, grievance procedures, protections 
against arbitrary management conduct, and innumerable 
other advantages that have demonstrable meaning to 
human beings who work for a living under union contracts. 
The Toledo stores, for their own advantage, seek to wipe 
out these benefits by the medium of seeking NLRB elec- 
tions. The only practical effect would be an elimination of 
appellants’ rights, since they held such rights for twenty 
years, and victories in NLRB elections would only retain 
for them what they already held, while defeat would of 
course eliminate these rights. It was only after an impasse 
in collective bargaining in 1957, when at no time were ap- 
pellants’ rights challenged, and only after economic action 
was begun, that the Toledo stores sought to use the Board’s 
processes as a strategem to defeat appellants’ collective 
bargaining demands. 


There is a further factor involved here which appellants 
believe should give all parties, and especially the Board if 
it were properly responsive to the realities of labor-man- 
agement life, cause for concern over what has been hap- 
pening. As was stated, the dispute between the unions and 
the Toledo stores is primarily an economic battle for a new 
contract setting forth new wages, hours, and working con- 
ditions in a relationship that has existed for twenty years. 
The stores have attempted to use NLRB electoral proc- 
esses as a weapon in this economic struggle with the unions. 
Appellants believe that it is to the best interests of labor- 
management relations that disputes of this kind be fought 
out and resolved through the processes of free collective 
bargaining with resultant tests of economic strength. The 
Toledo stores, who have everything to gain and nothing to 
lose by NLRB elections, since a victory for the unions 
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would only retain the unions in the same status they have 
occupied for twenty years while a loss for the unions would 
deprive them of their twenty-year status as bargaining 
representative, have been unwilling to negotiate, bargain 
with, or even meet with the unions since the invoking of 
Board processes in Case No. 8-RM-185 back on November 
20, 1957. Thus, the attempted application of illegal proc- 
esses by the Board, ie., assuming jurisdiction to decide a 
so-called representation question where jurisdiction no 
longer exists, has been a deterrent to the peaceful settling 
of the labor dispute through the processes of collective 
bargaining. Appellants quite flatly state that this labor 
dispute in Toledo would have been settled long ago had 
not the Board attempted to continue to apply its processes 
without statutory justification. 


When appellants exercised their right to strike, the 
Toledo stores, particularly LaSalle’s, exercised their right 
to replace appellants’ members with persons willing to 
take the jobs of striking employees. LaSalle’s then was 
in the enviable position of seeking an election in which ap- 
pellants’ members could not even vote under the provisions 
of Section 9(¢) (3) of the Act. Appellants countered by 
‘seeking to invoke other statutory provisions in their behalf 
‘by the process of removing themselves from NLRB juris- 
diction in representation processes—an action they had 
every lawful right to take. 


Appellants set forth in their verified complaint in the 
District Court that their members on strike at LaSalle’s 
would not be allowed to vote in any NLRB election and 
that such inability to vote would destroy the rights of ap- 
'pellants to represent the employees of LaSalle’s. No coun- 
tervailing evidence has been shown, nor can it be shown, 

since any election in which appellants’ membership could 
“not vote would be a farce insofar as result is concerned. 
‘Therefore, appellants face the practical consequence of de- 
struction as labor unions at LaSalle’s if these elections 
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were ever held. Appellants would be hard put to think of 
injury more irreparable than this—injury which can only 
be brought about by the use of unlawful processes. 


Nor is it proper to argue that appellants might have an 
adequate remedy in review of unfair labor practice pro- 
ceedings under Section 10 of the Act. If appellants are 
ousted as bargaining agents at the Toledo stores, the stores 
would surely not file unfair labor practice charges. Appel- 
lants would have no basis for filing such charges once an 
election had demonstrated a lack of majority status. Ap- 
pellants could not be required to picket after such elections 
in order to bring down upon them the unfair labor practice 
provisions of the Act, since they would be inviting cease 
and desist orders, injunction actions, and possibly even 
damage suits. Furthermore, in any unfair labor practice 
proceeding that might occur, the issue of appellants’ non- 
compliance with Section 9(f), (g), and (h) might not even 
be involved, since the issue of fact of whether appellants 
had a majority would be central to the controversy, not 
the manner in which the lack of majority was ascertained. 
See Curtis Brothers Co., 119 NLRB No. 33, now pending 
on appeal in this Court. As the Supreme Court recognized, 
in rejecting arguments that administrative agency action 
could be tested in later enforcement proceedings, in Coluwm- 
bia Broadcasting System v. United States, 316 U.S. 405, at 
423: ‘The issues in such a proceeding are not necessarily 
the same.”’ 


The Supreme Court in Columbia Broadcasting System, 
supra, said further, at 425: 


‘‘The ultimate test of reviewability is not to be found 
in an overrefined technique, but in the need of the re- 
view to protect from the irreparable injury threatened 
in the exceptional ease by administrative rulings which 
attach legal consequences to action taken in advance 
of other hearings and adjudications that may follow, 
the results of which the regulations purport to con- 
trol.’’ 
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All in all, it should be clear that appellants have no other 
way to relief except through the equitable and statutory 
intervention of the District Court. As was so aptly stated 
by Mr. Justice Frankfurter in his concurring opinion in 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 US. 


123, at 156: 


“<The objection to judicial restraint of an unlawful 
exercise of power is not weighty.”’ 


“Appellants will now proceed to demonstrate that the 
Board is proceeding by an unlawful exercise of power. 


0. SECTION 9 (£), (g). (h) IS AN ABSOLUTE PROHIBITION UPON 
THE EXERCISE OF ANY NLRB JURISDICTION WHEN LABOR 
UNIONS ARE NOT IN COMPLIANCE 


(a) The Statutory Language Itself Creates the Prohibition 


“The language of Section 9(f), (g), and (h), set forth in 
full in Appendix A, is couched in clear and mandatory 


terms. Section 9(f), the key provision, states: 


‘‘No investigation shall be made by the Board of any 
question affecting commerce concerning the represen- 
tation of employees, raised by a labor organization 
under Subsection (c) of this Section . . . unless such 


labor organization .. - shall have prior thereto filed 
with the Secretary of Labor eopies of its constitution 
and bylaws and a report, in such form as the Secretary 
may prescribe. -. “4 


_ “No investigation shall be made,”’ is not susceptible of 
exceptions, or rationalizations, or so-called policy decisions 
vitiating its effect. The language is insurmountable, pro- 
vided the other conditions set forth in Section 9(f), such 
as ‘question affecting commerce - - - raised by a labor or- 
ganization,” are also present. 


_ The petitions to the Board in Cases No. 8-RM-192, 8-RM- 
193, and 8 RM-194 were drafted and filed by employers, 
‘but as we shall now set forth, such petitions by employers 
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may be filed only when a question concerning representa- 
tion has been raised by a labor organization. 


In one of the earliest decisions after the passage of the 
Taft-Hartley Act in 1947, Herman Loewenstein, Inc., 75 
NLRB 375, the Board analyzed the statutory language in 
exactly the same manner as is set forth above. The Board 
therefore held that a petition filed by an employer based 
upon a question concerning representation raised by a 
labor organization not in compliance with the filmg pro- 
visions of Section 9(f), (g), and (h) must be dismissed. 
That holding was the law for eleven years until the Board 
reversed Herman Loewenstein, Inc. in Retail Assoctates, 
120 NLRB No. 66, involving the particular noncompliance 
in issue here. 


Under the Wagner Act, prior to the passage of the Taft- 
Hartley Act in 1947, employers were limited to filing peti- 
tions to situations where they were confronted with claims 
by competing labor unions. When Section 9 of the Act was 
overhauled in 1947, employers were for the first time given 
the right to file representation petitions when claims were 
presented to them. The official Senate Report, Legislative 
History of the Labor-Management Relations Act, Vol. I, 
p. 416, explained the reason for this new provision: 


<éThe one-sided character of the Board’s rules [un- 
der the Wagner Act] has been defended on the ground 
that if an employer could petition at any time, he could 
effectively frustrate the desire of his employees to 
organize by asking for an election on the first day that 
a union organizer distributed leaflets at his plant. 


‘¢ _. The committee has recognized this argument 
insofar as it has point, by giving employers a right to 
file a petition but not until a union has actually claimed, 
a majority or demanded exclusive recognition.’’ (EKm- 
phasis added.) 


Accordingly, Section 9(c)(1)(B) provided for employer 
petitions as follows: 
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‘‘(B) By an employer, alleging that one or more 
individuals or labor organizations have presented to 
him a claim to be recognized as the representative de- 
fined in Section 9(a).”’ 


| The Board in 1947, in Herman Loewenstein, supra, read- 
ily recognized that an employer petition could be filed only 
when a claim of representation was presented to him by a 
union. The Board’s analysis of the situation is equally 
persuasive today: 


‘‘Here the petitioner is not a complying labor organ- 
ization, but the employer. The fact remains that the 
question concerning representation, although brought 
to the Board’s attention by the employer’s own peti- 
tion, was ‘raised by a labor organization’ .. . Absent 
such a claim, the Board would be without jurisdiction 
to proceed with its investigation under Section 9(c) 
(1)(B) of the Act as amended. Although it is the em- 
ployer’s petition in such a case that sets the Board’s 
machinery in motion, it 1s an individual or a labor or- 
ganization’s initial claim for recognition that makes % 
possible for the employer to invoke that machinery.”’ 


It is inescapable, therefore, that an employer may file a 
petition only when a question concerning representation 
has been presented to him, or raised, by a labor organiza- 
tion. The Board stated this proposition again in Libra- 
‘scope, Inc., 91 NLEB No. 28, 26 LRRM 1468, where it said: 


‘¢A question of representation may be brought to the 
Board’s attention by the filing of an employer’s peti- 
tion but the question is raised only by an affirmative 
claim of a labor organization that it represents a ma- 
jority of employees in an appropriate unit.”’ 


To further demonstrate the necessity for a union claim 
of recognition before an employer petition may be filed, 
the Board in its official Petition form, (Form NLRB-502) 
‘in Item No. 11, requires that a line be filled in, headed as 
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follows: ‘‘DATE OF CLAIM (Required only if Petition is 
filed by Employer).’’ * 


Thus, it is a jurisdictional requisite that the employer, 
when he files a petition, must set forth to the Board the 
date of the union claim which is necessary to invoke the 
Board’s processes.° 


Never has the Board wavered in its recognition of the 
statutory fact that an employer petition may be filed only 
when a union claim of representation is presented to him, 
and that it is the union claim that raises the question con- 
cerning representation. In view of the mandatory lan- 
guage of Section 9(f), and in view of the statutory fact 
that an employer may file a petition only when a question 
concerning representation is raised by a union, the Court 
may well wonder how the Board could have possibly re- 
versed Loewenstein in Retail Associates. The compelling 
force of these statutory provisions could not be explained 
away; the Board majority came up with a ‘‘new interpre- 


tation’’, holding that the language of Section 9(f) prohib- 
iting investigation of questions concerning representation 
raised by labor organizations ‘‘have application only to 
representation petitions filed by unions.” 


The statutory language, of course, does not lend itself to 
any such interpretation. Section 9(f) says that ““No in- 
vestigation shall be made . . . of any question... raised 
by a labor organization... ’’ Therefore, when the Board 
has always held, and still does, that an employer petition 
may be filed only when a question of representation is 
raised by a labor organization, how can there be any such 


4A reproduction of Form NLRB-502 is set forth in full in Appendix B. 


5To further demonstrate the conclusiveness of this point, we refer the 
Court to the Twenty-Second Annual Report of the National Labor Relations 
Board, June 30, 1957, Government Printing Office, at p. 13: ‘¢An employer’s 
petition for a representation election must be based on a present demand 
for recognition from, a candidate bargaining agent. Consequently, it is ‘‘the 
claiming individual or labor organization that raises the question concerning 
representation, not the employer.’’ (Emphasis added). 
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interpretation that these broad inclusive terms above refer 
only to petitions filed by unions and not to petitions filed 
by employers? There is simply no basis in law for such a 
deviation from statutory command. 


- The Board’s reasoning in Loewenstein in 1947 still over- 
whelms the sophistry of the “‘new interpretation’’ in Retadl 
Associates. The Board reasoned there: 


“The question concerning representation remains a 
question ‘raised by a labor organization’ which has 
made a claim for recognition as the bargaining repre- 
sentative. An employer petition, like a union petition, 
seeks to resolve the question of who, if anyone, is the 
true bargaining representative of the employers. 
Either sets in motion the same investigative process; 
the same result, either of certification or of dismissal, 
may flow from either; and a Board election conducted 
on the basis of either will now preclude another Board 
election for 12 months. This similarity between em- 
ployer and union petitions, both in purpose and in re- 
sult, points strongly to the conclusion that a non-com- 
plying union should derive no more advantage from 
the one than it does from the other.”’ 


And then the 1947 Board administered the coup de grace 
under the statute: 


‘The statutory language supports the same conclu- 
sion. Sections 9(f) and (h) speak in terms of ques- 
tions raised, rather than of petitions filed, by labor 
organizations. An employer petition must allege that 
he has been presented with a claim by an individual 


or a labor organization for recognition as bargaining 
representative of his employees. The distinction which 
Congress intended to draw by the words ‘raised by a 
labor organization’ is, we believe, between a claim for 
recognition made by a union and a similar claim made 
by an individual or individuals, not between a union 
petition and an employer petition filed with the 
Board.”’ 


| One further analysis of the statutory framework demon- 


strates conclusively that the language of Section 9(f) can- 
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not possibly be interpreted to “have application only to 
representation petitions filed by unions,’’ as the Board 
would now in 1958 have us believe. 


When the Act was amended in 1947, labor unions were 
entitled to file two, and only two, kinds of petitions in rep- 
resentation cases with the NLRB. One was the ordinary 
representation petition carried over from the Wagner Act 
in which a union seeks to invoke the Board’s processes 
leading to an election. The second kind of petition was 
new under Taft-Hartley, and was provided for in Section 
9(e)(1), which enabled a union to seek an election to obtain 
authority to negotiate a union shop agreement with em- 
ployers. As the Court may recall, this provision of the law 
required that a union, which was already an established 
bargaining representative, must first win such an election 
pefore it had authority to negotiate with employers for the 
purpose of obtaining an agreement requiring membership 
in the union as a condition of employment. 


Section 9(f), when it was enacted in 1947, also took cog- 
nizance of the union shop electoral process under Section 
9(e) (1), in the following manner: 


‘<(f) No investigation shall be made by the Board of 
any question affecting commerce concerning the repre- 
sentation of employees raised by a labor organization 
under subsection (c) of this section, no petition under 
Section 9(e)(1) shall be entertained ...’’ (Emphasis 
added)... 


Congress, therefore, made a bold distinction in the very 
statutory provision under study now. The first portion of 
Section 9(f) could as easily have read that no investigation 
would be made of any question concerning representation 
‘<pursuant to a petition filed by a labor organization,”’ if 
Congress had any desire to limit the prohibitions of Sec- 
tion 9(f) to petitions filed by unions under Section 9(c). 


Congress knew how to write the word ‘“‘petition’’ in the 
statute when it referred to Section 9(e)(1) petitions. But 
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Congress enacted a broader sweep—no investigations of 
any question concerning representation raised by @ labor 
organization. The Board’s attempt in 1958 to apply the 
prohibitions of Section 9(f) to petitions filed by unions 
after eleven years of contrary interpretation is simply an 
improper endeavor to re-write the statutory language. 


In 1951, Congress eliminated the union shop election pro- 
vision from Section 9(e)(1) of the Act, in P. L. 189, 82nd 
Cong., 1st Sess., and amended the language of Section 9(f), 
(g), and (h) accordingly by deleting the language, ‘‘no pe- 
tition under Section 9(e)(1) shall be entertained.’’ Con- 
gress was, of course, fully aware of the Board’s Loewen- 
stein ruling, as will be discussed more fully, infra, and had 
it desired to change the Board’s 1947 interpretation of the 
sweep of Section 9(f), it could have done so, particularly 
since it was engaged in amending this specific section of 
the law. 


‘The Board, of course, in Retadd Associates, was faced 
with a formidable task in rationalizing away the manda- 
tory command of Section 9(f) and over-turning Loewen- 
stein after eleven years and application in innumerable 
decisions. After setting forth the conclusion that the 
statutory language had application only to petitions filed 
by unions, the Board referred to the provisions of Section 
9(f) that stated that no petition under Section 9(e)(1) 
should be entertained, and further that “no complaint 
shall be issued pursuant to a charge made by a labor or- 
ganization under subsection (b) of section 10...’ “The 
language of these latter clauses clearly refers to procedural 


6 Staten Island Cleaners, Inc., 93 NLRB 396; The Federal Refractories 
Corporation, 100 NLRB 257; Telegraph Publishing Company, 102 NLRB 
1173; Law Tanning Company, 109 NLRB 268; Darling and Company, 116 
NLRB No. 43; Sprouse-Reitz, Inc., 119 NLRB No. 87; and many other deci- 
sions not included here and not reported. 


Tt is interesting to note that the Board applied the Loewenstein rule less 


than one month prior to the time appellants went out of compliance, in 
Sprouse-Reitz, Inc., supra. 
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steps taken by labor organizations,’’ said the Board, at 42 
LRRM 1119, 1122, and further, ‘‘The direct conjunction of 
these clauses with the words ‘raised by a labor organiza- 
tion under subsection (c) of this section,’ demonstrates 
that these latter words also refer to a procedural step 
taken by a labor organization—that is, the filing of a repre- 
sentation petition.”’ 


It is upon this above bit of statutory analysis that the 
whole fabric of the Board’s ‘‘new interpretation’’ of the 
statute rests. As was set forth above, if the mandatory 
words of Section 9(f), ‘‘No investigation shall be made 
... Of amy question . . . concerning the representation of 
employees raised by a labor organization’? were meant to 
apply only to the procedural step of the filing of a petition 
by a union, Congress could easily have said so, since it 
mentioned the word ‘‘petition’’ specifically when it re- 
ferred to Section 9(e)(1) proceedings. Further, Section 
9(e)(1) petitions could only be filed by unions, while the 
reference to charges filed in unfair labor practice provi- 
sions by unions was necessary because individuals and em- 
ployers may also file charges. But only a labor organiza- 
tion can raise a question concerning representation to sup- 
port either a union petition or an employer petition.” Well 
aware that the raising of a question concerning represen- 
tation can bring forth both union and employer petitions, 
Congress did not use language to limit the prohibitions of 
Section 9(f) to one and not the other—Congress prohibited 
investigation of any question raised by a labor organiza- 
tion. 


Appellants respectfully submit that the force of the stat- 
utory language of Section 9(f), (g), and (h) is unanswer- 
able. The Board’s 1958 interpretation of Section 9(f), 
(g), and (h), after eleven years of ruling law to contrary, 


7 While individuals may also file representation petitions, such is not 
applicable in this context, since when a petition is filed by an individual, 
there is no applicability of any kind of Section 9 (f), (g), and (h), since 
individuals are not required to meet the filing requirements of the law. 











30 


ean only be sustained by re-writing the statutory language. 
Needless to say, this is a task committed to Congress, not 
to the National Labor Relations Board or the courts. 


(b) Congress Specifically Approved of the Board's Loewenstein 
Ruling, Thus Precluding the Board or the Courts From 
Making a Contrary Interpretation 


Not only did Congress use mandatory language in pro- 
hibiting investigation of any question concerning represen- 
tation raised by a labor organization, but it gave specific 
approval to the Board’s interpretation of the statute in 
Herman Loewenstein, Inc., 75 NLRB 375. 


Because of its concern over application and administra- 
tion of the bitterly contested Taft-Hartley Act in 1947, 
Congress enacted into law Title IV, Sec. 401-407, inel., 
which established a Joint Committee on Labor-Manage- 
ment Relations composed of members of both the House 
and Senate. This Joint Committee was ordered by statute 
to report to the Congress not later than March 15, 1948, 
and made a final report not later than January 2, 1949, on 
how the new labor statute was working in actual practice. 
One of the specific items Congress ordered a report upon, 
in Section 402 of the Act, was ‘‘the administration and op- 
eration of existing Federal laws relating to labor rela- 
tions.”’ 


This Joint Committee was established, with Senator Ball 
of Minnesota as Chairman. The Committee filed an exten- 
sive report in Senate Report 986, 80th Congress, 2d Sess., 
in which numerous NLRB decisions were carefully studied 
to determine whether the Board was carrying out Congres- 
sional intent as reflected in the new statute. 


Among matters considered in Senate Report 986 were 
the new filing and non-Communist affidavit provisions of 
the law. The Committee approved of the Board’s inter- 
pretation of these provisions in Part 3, page 45, of the 
‘Report. Earlier, at page 39, the Committee specifically 
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reviewed the Board’s decision in Loewenstein with great 
favor: 


‘‘Similarly in the case of petitions filed by employers 
under Section 9(c)(1)(B), the Board has acted to pre- 
vent certification of a non-complying union. Thus, in 
the Herman Loewenstein, Inc. case (75 NLRB No. 47) 
an employer filed a petition for a collective bargaining 
election. The Board unanimously ruled that although 
the petition was filed by an employer the question of 
representation was raised by a labor organization and 
that ‘although it is the employer’s petition in such a 
ease that sets the Board’s machinery in motion, it is 
an individual or a labor organization’s initial claim 
for recognition that makes it possible for the employer 
to invoke that machinery.’ Therefore, the Board con- 
cluded it was barred from investigating the claims of 
the non-complying union.”’ 


Then, in its conclusions at page 99 of the Report, the 
Committee said: 


‘‘In spite of these handicaps, the Committee has 
found the law to be working well, without undue hard- 
ship upon labor organizations, employers, or employ- 
Csi 


Then, 


‘‘We have recommended some amendments. With- 
out exception, they have been in the direction of per- 
fecting the intent and purposes of the present law.”’ 


Of course, no amendments affecting the Board’s Loewen- 
stein ruling were offered. 


There can be no question of the validity of the report 
of the Joint Committee as an authoritative expression of 
the congressional purpose. The Supreme Court has re- 


8 Interestingly enough, the Board itself in a case now pending on appeal 
in this Court, Local Union 219, Retail Clerks International Association V. 
NLEB, No. 14481, relies heavily in its brief upon the same Joint Committee 
Report that appellants here cite to establish Congressional approval of a 
Board interpretation of the statute. See Respondent’s Brief, No. 14481, pp. 
9, 10, 11. 
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lied upon it at least four times. United Mine Workers v. 
Arkansas Oak Flooring Co., 351 US. 62 75, n. 14; NLRB 
v. Lion Ou Co., 352 U. S. 282, 288, and n. 5, 299-300; Guss 
v. Utah Labor Relations Board, 353 U.S. 1, 9, n. 5, and 
dissent at 14, and n. 3, 15, n. 7; American Newspaper Pub- 
lishers Assn. v. NLRB, 345 US. 100, 108, n. 8. The Court 
has observed, ‘‘The Joint Committee of Congress (was) 
created by the very act”? which is the subject of its report 
‘sto study the operation of the federal labor laws.’? NLRB 
v. Lion Oil Co., supra. See also, NLBB v. Wiltse, 188 F. 
2d 912, 921, 923, (CA 6), cert. den., 342 U.S. 859. 


This Court, too, had occasion to rely heavily upon the 
Joint Committee Report as authoritative Congressional 
approval in support of a Board decision interpreting 
another provision of the statute. Herzog v. Parsons, 181 
F. 2d 781, 788. A Board interpretation of See. 10 (k) of the 
Act was in issue in Herzog v. Parsons, supra, and the Court 
quoted extensively from the Joint Committee Report which 
had cited with favor the Board’s interpretation. The fact 
that the Board ruling ‘‘appears to have received Congres- 
gional approval,”’ 181 F. 2d, 781, 788, was an impressive 
factor in this Court’s decision. The Joint Committee ap- 
proved of Loewenstem in the same fashion that it approved 
of the Board’s Sec. 10 (k) interpretation that it was in is- 


sue in Herzog v. Parsons. 


‘In view of Congressional approval of the Board’s Loew- 
enstein ruling, the Board may not upset a statutory inter- 
pretation of eleven years’ standing without action by Con- 
gress. 


"The Board itself was earlier willing to recognize that 
Congress should act before it should undertake to tamper 
with its Loewenstein rule. In Darling and Co., 116 NLRB 
No. 43 (1956), the Board undertook to re-evaluate its 
Loewenstein doctrine, and its affirming the rule, it said, 
inter alta: 

‘<The Loewenstein doctrine has been applied in a num- 

ber of cases since 1947. Surely, if Congress, dur- 
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ing the years intervening between Loewenstein and 
the present case, had viewed the Board’s interpreta- 
tion of Sec. 9 (f) and (h) as basically unsound and in- 
consistent with its intent, it could have removed any 
ambiguity as to its intent by changing the language 
of these provisions to exclude expressly from their 
ambit representation petitions filed by employers... 


‘‘ At this late date, we are of the opinion that Congress, 
and not the Board, should determine whether or not the 
Loewenstein policy incorrectly reflects Congressional 
intent as expressed in Section 9 (f) and (h) of the 
amended Act, or whether the Act should be modified 
to better resolve conflicting policy considerations. For 
the foregoing reasons, we adhere to the interpreta- 
tion which the Board placed upon Section 9 (f) and (h) 
in the Loewenstein case.”’ 


The United States Supreme Court has steadfastly re- 
fused to overturn past decisions where Congress had an op- 
portunity to correct alleged errors in statutory interpreta- 
tion. The NLRB ought not claim superior right to that of 


our highest tribunal to set aside long-standing statutory rul- 
ings where Congress has declined to interfere. The Su- 
preme Court stated its own rule of self-restraint in United 
States v. South Buffalo Railway, 333 U.S. 771, 774-775: 


‘¢ As the Court held on our last decision day, when the 
questions are of statutory construction, not of consti- 
tutional import, Congress can rectify our mistake, if 
such it was, or change its policy at any time, 
and in these circumstances, reversal is not readily 
to be made. Massachusetts v. United States, 333 
U.S. 611. Moreover, in this case, unlike the cited 
one, Congress has considered the alleged mistake 
and decided not to change it.’’ 


Here, too, Congress had considered the Board’s rule 
in Loewenstein and decided not to change it. 


The Court took the same position in Walling v. Hal- 
liburton Oil Well Cementing Co., 331 U.S. 17, 25-26, 
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when it was asked to reverse its controversial Belo 
doctrine under the Fair Labor Standards Act? 


Knowing of the Court’s Belo decision, Congress had 
permitted it to stand unmodified and the courts had ap- 
plied it as construed. Therefore, the Court indicated even 
+f it were wrong in its original decision, it was not inclined 
to change it in the absence of Congressional directive. 


Also applicable is the Supreme Court’s condemnation of 
an attempt of the Interstate Commerce Commission to dis- 
place an administrative application of the Interstate Com- 
merce Act apparently less than ten years old. Said the 
Court, ‘It would be difficult indeed to conceive a clearer 
ease of uniform administrative construction . . .’’; ‘‘all 
doubt is removed by the application of the rule that settled 
administrative construction is entitled to great weight and 
should not be overturned except for cogent reasons.”’ ‘‘At 
this late date the courts ought not to uphold an applica- 
tion of the law contrary to this settled administrative in- 
terpretation.”’? United States v. Chi. N. 8S. & Mil. R. Co., 
988 U.S. 1, 18-14. See also, United States v. Ryan, 284 
U.S. 167, 174175. This is particularly true here where 
the overturned interpretation involves a ‘‘eontemporaneous 
construction of a statute by the men charged with the re- 
sponsibility of setting its machinery in motion, of making 
‘the parts work efficiently and smoothly while they are yet 
untried and new.’? United States v. American Trucking 
-Assn., 310 U.S. 534, 549, quoting from Norwegian Nitrogen 


Co. v. United States, 288 U.S. 294, 315. 


Therefore, in view of specific Congressional approval 
of Loewenstein, in view of the Board’s prior recogni- 
tion in Darling and Co. that any change in the Loewenstein 
rule should be left to Congress, and in view of strong court 
rules that prior statutory interpretations ought not be 
upset where Congress has had an opportunity to act and 


9 The Belo rule was established in Fleming V. A. H. Belo Corp., 316 U.S. 624. 
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has not done so, it may be seen that it is arbitrary 
and improper for the Board to attempt to reverse 
Loewenstein in Retail Associates, even if the 1947 rul- 
ing was open to varying construction. Appellants have 
argued that the statutory language of Sec. 9 (f) and 
(h) is quite strong to carry its own load. But ‘all 
doubt is removed by the application of the rule that 
settled administrative construction is entitled to great 
weight.”? Only Congress can reverse the Loewenstein 
rule. 


II. THE BOARD MAY NOT AVOID STATUTORY COMMANDS BY 
RELYING UPON QUESTIONABLE POLICY DECISIONS 


(a) The Board’s Reversal of Loewenstein Was Primarily a 
Policy Decision Not Permitted by Statute 


The Board, when it undertook to reverse its Loewenstein 
rule in Retail Associates, 120 NLRB No. 664A, first recog- 
nized that it had earlier held that ‘‘it was neither as a 
matter of law authorized to, nor as a matter of policy 
should it, proceed to an election on an employer’s petition.”’ 
Before it could undertake considerations of policy, the 
Board was first required to explain away the prior holding 
‘cas a matter of law,’’ based upon the statutory language. 
We have already shown how the Board relied on the flim- 
siest kind of interpretation of Sec. 9 (f)—that other ref- 
erences in the section to petitions under former Sec. 9 (e) 
(1) and complaints in unfair labor practice cases meant 
that the entire provision of Sec. 9 (f) referred only to 
procedural matters, and therefore, only to a petition filed 
by a union and not one filed by an employer. 


This ‘‘new interpretation’’, especially in view of the 
strength of the statutory language that forbids investiga- 
tion of any question raised by a labor organization, was 
apparently so unconvincing to the Board that it was forced 
to rely principally on policy grounds to sustain its re- 
versal of Loewenstein. Thus, we find the Board attempt- 
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ing to justify one set of policy grounds, which are directly 
contradictory to other policy considerations as strong or 
even stronger, as compelling reason to override an 11-year 
rule of law based upon a statute with a mandatory com- 
mand. This simply cannot be done. 


As we have viewed the Board’s arguments made previ- 
ously on this question in the Court below, its principal con- 
tention is that the present construction of the statute is a 
reasonable one, and ought not be disturbed by the courts.’° 
Even aside from the force of appellants’ argument that 
the statute is couched in mandatory terms and there is no 
basis for the Board’s present interpretation, the ‘‘reason- 
‘able construction’’ theory is in itself untenable. This is 
‘because of the long line of contrary authority beginning 
with Loewenstein, carrying with it the specific approval 
‘given Loewenstein by Congress. Thus the present ‘“rea- 
‘sonable construction’’ theory would be applicable only to a 
‘Board decision de novo on the noncompliance question. The 


10 This same view was presented to this Court in appellee’s opposition to 
appellants’ motion for a preliminary injunction, Board Memorandum, pp. 4-5. 
' “he General Counsel has also suggested, in oral argument in the District 

Court, that the Board’s interpretation of Sec. 9 (f), (g), and (h) might in 

itself be an act of discretion that ought not be disturbed by the courts, 
_ quoting from Panama Canal Co. v. Grace Line, 356 U.S. 309 (1958): ‘*But 

where the duty to act turns on matters of doubtful or highly debatable in- 
ference from large or loose statutory terms, the very construction of the 
_ statute is a distinct and profound exercise of discretion.’’ 

The Panama Canal Co. case is 90 distinctly different from the instant case 
on the facts that it hardly seems necessary to point out its inapplicability 
here. The Court was dealing with a matter of original statutory construc- 

- tion by the agency, where the original interpretation might be considered 

an exercise of discretion in interpreting the meaning of the statute. Here, 
the Board has attempted to make a statutory interpretation at variance with 
one made eleven years earlier and reaffirmed many times in the interim. 

The Court also demonstrated, in Panama Canal Co., supra, that Congress 
was constantly aware of the problem involving canal tolls in that case but 
had left the matter to the Canal Co. Here, Congress approved the Loewenstein 
rule in 1948, leaving us with a situation wherein the Board is attempting to 
reverse a rule of long standing that Congress has approved. The Panama 
Canal case quotation might be helpful to the Board if it were the Loewenstein 
rule being challenged here, but taken in this posture, the Supreme Court 
decision is probably more helpful to appellants than to the Board. 
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Board needs to show far more at this stage of the proceed- 
ings—which cannot be done. 


The Board has relied heavily upon the decision of the 
Supreme Court in the so-called Bowman case, NLRB v. 
District 50, United Mine Workers (Bowman Transporta- 
tion, Inc.) , 355 U.S. 453, as support for its new policy deter- 
minations. Four members of the Board, Member Bean dis- 
senting, stated in Retail Associates that Bowman effectively 
undermined ‘‘the policy basis for the ‘Loewenstein doc- 
trine’.’? The Board’s brief in the District Court, and on 
the earlier motion in this Court, argued that Bowman ‘‘em- 
phasizes the correctness of the Board’s present rule.’’ 
Neither the Board nor its General Counsel has maintained 
that Bowman is authority as a matter of law to reverse the 
rule of Loewenstein. 


Of course, the primary answer to the policy argument 
built around the Bowman ruling is that interpretation of 
the statute may not rest upon policy consideration when 
the language is clearly prohibitory. Since the reversal of 
Loewenstein and to be based first upon statutory grounds, 
the use of Bowman as a policy consideration in conflict 
with other policies in the statute recognized by the Board 
in Loewenstein is of highly dubious value in this proceed- 
ing. But furthermore, it may be seen that Bowman, even 
viewed as favorably to the Board’s position as the Board 
seems to think, is in itself no authority for any policy 
revision. 


In Bowman, the Board had found that the employer had 
rendered illegal support to the Mine Workers, a noncomply- 
ing union, and had ordered the employer to withhold 
recognition from the union until it was certified by the 
Board as the exclusive bargaining representative under 
proper conditions." The Supreme Court, in reversing the 


11 Thus, the Court was pointing out that the Board’s order amounted, in 
fact, to 2 disestablishment of the Mine Workers, a remedy far too severe 
for 2 union that was not dominated, but merely assisted, by the employer. 
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Board order as too broad in scope, pointed out that since 
the noncomplying union was not eligible for Board certi- 
fication, the employees might never achieve recognition 
through the Mine Workers. The Court suggested the 
possibility of an election as a part of the Board’s 
remedial powers under Sec. 10 of the Act to determine 
the majority status of the Mine Workers in order to 
allow Bowman to eventually deal with the union. But, 
as the Court stated, ‘‘The Board’s discretionary au- 
thority to fashion remedies to purge unfair labor prac- 
tices necessarily has a broad reach. National Labor Rela- 
tions Board v. Link-Belt Co., 311 U.S. 584, 600.”’ 


In discussing the Board’s authority to hold an election, 
to achieve the Board’s prime objective of allowing the Mine 
Workers to establish their right to exclusive representa- 
tion of the employees in an atmosphere free of restraint 
and coercion the Court said: 


‘The prohibitions of section 9 (f) and (h) against in- 
vestigation of representatives, the requirement of sec- 
tion 9 (c) of Board-conducted elections connected with 
such investigations, and the prohibitions of Section 
9 (g) against certification of a non-complying union, 
are concerned not with remedial orders under sec- 
tion 10 (c) but with questions of representation 
and unfair labor practices raised by a labor or- 
ganization.”’ 


Thus, the Court was effectively distinguishing questions 
of representation raised by labor organizatons and the 


re So SS 
It ig in this context that Bowman must be read—the Court’s search was for 
a method to rightfully provide a non-complying union with a later oppor- 
tunity to cleanse itself of the unlawful assistance and properly establish its 
majority status. 

Accordingly, the Board has seized upon statements concerning elections out 
of context, and improperly relied upon Bowman as 4 pretext to support its 
' efforts to reverse 2 long-established and Congressionally-approved rule of 
" law in a representation case, an entirely different kind of proceeding. When 
' the superficiality of the Board’s analysis is swept aside, it does not require 
: great powers of legal reasoning to re-state that Bowman is no authority 

whatever for what the Board attempted to do in Retail Associates. 
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Board’s remedial powers to redress unfair labor practices. 
It was in this context that the Court continued: 


‘<The single objective of Section 9 (f), (g), and (h) was 
to ‘stop the use of the Labor Board’ by noncomplying 
unions. Labor Board v. Dant, 344 U.S. 375, 385. These 
subsections contain nothing compelling the Board to 
insist upon a Board certification and thus to deny the 
employees the right at an election held under proper 
safeguards to select the noncomplying assisted union 
for their representative. Nothing in the subsections, 
for example, is a barrier to the conduct by the Board 
of an election not followed by a certification, or to the 
making of an arrangement with another appropriate 
agency, state or federal, for the conduct of the election 
under conditions prescribed by the Board.’’ (Em- 
phasis added). 


The emphasized portion goes far to demonstrate that 
the Court was merely concerned with some method of 
establishing in a free atmosphere that the unlawful effects 
of illegal assistance had been eliminated. In other words, 
the Board was free to fashion any kind of remedial order, 
including an arrangement with some other agency, to 
establish whether the employer, Bowman, was free to 
renew dealing with the Mine Workers. The Board, in 
its brief in the District Court in this proceeding, and in 
its memorandum to this Court in opposition to appellant’s 
motion for a preliminary injunction, quite neglectfully 
omitted the emphasized portion of the quotation from 
Bowman above, merely citing the words concerning the 
holding of an Election not followed by a certification. 


However, the best stated analysis of Bowman’s inappli- 
eability to Sec. 9 proceedings was that provided for us by 
two dissenting Board members, including Chairman 
Leedom, in Concrete Joists & Products Co., 120 NLRB 
No. 198, 42 LRRM 1205. In that case, the Board majority 
took the next logical step after its deviation from past law 
in Retail Associates by ordering that a noncomplying union 
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that had intervened in a representation proceeding, should 
be given a place on the ballot. Chairman Leedom, who was 
with the majority of four in Retail Associates, appeared 
to be in full retreat from that position, as he joined dis- 
senting Member Bean. With reference to Bowman they 
said: 


‘In the Bowman decision, the Supreme Court was 

directly concerned with evaluating the limits of the 

Board’s discretionary authority in fashioning unfair 

Me practice remedies under Section 10(c) of the 
Chea 


“The result of this evaluation was the finding that 
the Board could not, by means of a 10(c) remedial 
order, impose a greater limitation upon employees’ 
rights to be represented by a noncomplying union than 
the Act itself had placed, as a part of the penalty for 
noncompliance, upon a union’s right to represent em- 
ployees. However, there is a clear distinction between 
a union’s right to represent employees and its right 
to avail itself of Board procedure to facilitate the 
enforcement of that right. The fact that the Court, 
by way of dictum, suggests that the Board may prop- 
erly regard an election as the appropriate means of 
determining that the adverse effects of the unfair 
labor practice have been dissipated and that, with a 
view to that end, it may develop a procedure to ac- 
complish this either under its own auspices or within 
some other forum which it may regard as acceptable 
does not constitute, as the majority finds, a holding 
that noncomplying unions have a right to the benefits 
of a 9(c) ballot. Such a conclusion is contrary to the 
initial premise of the Bowman decision. That decision, 
therefore, mm no way determines the right of a non- 
complying union to appear on the ballot in a 9(c) 
election, but rather, emphasizes the rights of repre- 
sentation without the use of the 9(c) election pro- 
cedure.’? (Emphasis added). 


Having concluded erroneously, then, in Retail Associates, 
that Bowman undermined the policy basis for the Loewen- 
stein doctrine, what were the apparent, and concealed, 
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policy reasons to place a noncomplying union on the ballot 
where a question concerning representation was raised, 
in the face of the strong statutory language? Without 
detailing policy reasons, the Board said: 


‘‘In the Board’s opinion, parity of reasoning requires 
the conclusion that in a ‘Lowenstein situation’ decisive 
weight should be given to the interests of the em- 
ployer and the employees in resolving the representa- 
tive status of a union which is seeking recognition, 
even though by virtue of its noncompliance the union 
itself could not directly petition the Board for an 
election.”’ 


It does not require a great deal of perceptiveness to 
ask if, in any representation proceeding, even one filed by 
a union, is it not to the same interests of the employer and 
the employees to have the representative status of a union 
resolved. The same line of reasoning leads with consistency 
to the conclusion that the Board may as well process peti- 
tions filed by noncomplying unions in the first instance and 
certify only the arithmetical results. As the 1947 Board 
pointed out in Loewenstein, which well bears repeating 
at this point: 


‘<¢An employer petition, like a union petition, seeks to 
resolve the question of who, if anyone, is the true 
bargaining representative of the employees. Hither 
sets in motion the same investigative process; the same 
result, either of certification or of dismissal may flow 
from either; and a Board election conducted on the 
basis of either will now preclude another Board elec- 
tion for 12 months. This similarity between employer 
and union petitions, both in purpose and in result 
points strongly to the conclusion that a noncomplying 
union should derive no more advantage from the one 
than it does from the other.’’ 


The Loewenstein Board also detailed with some definite- 
ness some of the policy considerations which influenced its 
view: ‘‘But a victory at the polls, even without later 
formal certification, would confer certain moral and prac- 
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tical advantages on the noncomplying union which the 
basic policy of Congress appears to discountenance.”’ 


'Member Bean, when he dissented in Retail Associates, 
took the same position on a statutory basis. He aptly con- 
eluded, ‘‘In my opinion, the statute, read in its entirety, 
denies to noncomplying unions not only direct benefits from 
this administrative agency, but also such indirect assistance 
as would inhere in a majority vote for a union which is 
denied only the technical formality of a paper certificate.”’ 


“The stated policy reasons of the Board in Retail Asso- 
ciates having been revealed as empty, meaningless phrases 
about ‘‘concern’”’ for the interests of employer and em- 
ployees, what were the real motives behind the reversal 
of Loewenstein? Patently, Bowman was not the crucial 
factor, for that decision was not rendered by the Supreme 
Court until February 3, 1958, after the appellant unions 
had been out of compliance for more than a month! 
Furthermore, such noncompliance was known openly and 
notoriously to the Board, since counsel herein informed 
the Board’s Executive Secretary in Washington both by 
telephone and by letter of the fact that appellants did not 
intend to comply shortly after the January 1, 1958, event 
occurred. Under past Board practice, Loewenstein should 
have required dismissal of the Retail Associates case even 
before Bowman came down. 


The compelling motive, for at least some of the Board 
‘members, for the new policy of Retail Associates was not 
actually revealed until the Board’s opinion in Concrete 
Joists & Products Co., 120 NLRB No. 198, which came 
some three weeks later. In a rather detailed opinion 
justifying the placing of a noncomplying labor union 
on the ballot in cases where that union merely intervened, 
the majority said: 

‘In the second place, were the Board to adhere to its 


present practice, ‘t would be undermining at least two 
important principles of law—the Curtis Brothers (119 
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NLRB No. 33, 41 LRRM 1025) rule and the rule of 
the Arkansas Oak Flooring case (351 U.S. 62). In 
Curtis Brothers, the Board ruled that recognition 
picketing by a minority union violated Section 8 (b) (1) 
(A) of the Act. The result reflected by a preceding 
Board election is certainly a practicable and convinc- 
ing way of establishing the minority or majority 
status of the union concerned. As indicated above, the 
omission of a noncomplying claimant from the ballot 
leads only to an inconclusive if not completely erron- 
eous, conclusion as to that union’s status. In Curtis 
Brothers-type cases, therefore, the omission of the 
nonecomplying union from the ballot not only obscures 
the proof of the union’s status, but also unnecessarily 
complicates the tasks of the Board, the General Coun- 
sel, the regional offices, and the litigants.”’ 


Thus, it seems apparent that the Board was more con- 
cerned in Retail Associates and Concrete Joists with set- 
ting noncomplying unions up for Curtis Brothers-type 
proceedings than with any other motivation. A Board 


election with a noncomplying union on the ballot is ‘‘cer- 
tainly a practicable and convincing way”’’ of establishing 
the union’s minority so that any subsequent picketing 
ean be attacked by a Sec. 8 (b) (1) (A) charge. When it 
is remembered that the controversial Curtis Brothers de- 
cision, now on appeal in this Court, No. 14, , was not 
handed down by the Board until late 1957, shortly before 
the noncompliance in this case, one may ascertain that 
there was no reason to reverse Loewenstew until the 1958 
opportunity in Retail Associates. 


Regardless of whether the Board’s Curtis doctrine is up- 
held or reversed by the Court, to use the current Board’s de- 
sire to curtail union picketing in such circumstances as an 
underlying policy reason for reversing a rule of law of 
eleven years of acceptance and place noncomplying unions 
on the ballot in face of powerful statutory language and 
specific Congressional approval of the prior rule is grossly 
improper, to say the least. 








44 


Although not mentioned in any way in the Retail Asso- 
ciates opinion, the Board’s General Counsel tried to inter- 
ject another policy reason in his argument in the District 
Court by arguing that the compliance sections of the Act 
should not be used as a cloak by unions that do not want 
to proceed to elections. Manifestly, there are far greater 
considerations in the problem than this, but at any rate, 
the same conditions were in existence for eleven years 
without any feeling of abuse, and again, if the Loewenstein 
‘rule was likely to be abused as an improper cloak for un- 
willing unions, then Congress eould have corrected the 
matter long ago. 


(b) The Board’s new rule is actually a policy disaster 


Any delving into policy considerations in more than a 
superficial way readily reveals that the Board’s reversal 
of Loewenstein is actually a policy disaster. This is so 
because, rather than protecting the interests of employers 


and employees, the new rule in Retail Associates has given 
unions who may have Communists in high authority or 
who may have corrupt elements not desiring to file finan- 
cial reports carte blanche to use the facilities of the NLRB 
in representation proceedings. 


1, The Board’s new policy will confer the moral and 
_ practical advantages upon such unions that the 1947 Board 
in Loewenstein sought to prevent. Should a noncomplying 
union win such an election, it would acquire immediately 
_ the status of a majority representative based upon a 
3 government-conducted election. The employer would be 
under a legal duty to bargain with it. United Mine 
Workers v. Arkansas Oak Flooring Co., 351 U.S. 62. Few 
employers would be able to resist the pressure flowing 
from such an election victory. 


Such an election would have been conducted with all 
the Board’s ethical and procedural safeguards, and result 
in everything desirable for the union except ‘‘the technical 
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formality of a paper certificate.’’ This is not in keeping 
with ‘‘the single objective of Section 9 (f) (g), and (h)... 
‘to stop the use of the Labor Board’ by noncomplying 
unions. Labor Board v. Dant, 344 U.S. 375, 385.”’ 


2. The new rule provides an open sesame for any non- 
complying union desiring an NLRB election, contrary to 
the intent of Congress. All a noncomplying union need 
do now is to put pressure on the employer and have the 
employer file the petition. If persuasion fails, the simple 
expedient of a picket line would convince the employer 
of the necessity of filing a petition. 


To this, the Board replies weakly that it can always 
protect its processes from abuse. But how would abuse 
be determined when an employer, faced with a picket line 
around his establishment, filed a petition in good faith? 


3. The Board, after its improper reversal of Loewenstein, 
in order to be consistent, took the next logical step by 


placing noncomplying unions on the ballot when they inter- 
vened in representation cases filed by complying unions, in 
Concrete Joists and Products Co., supra. 


Noncomplying unions are now free to intervene in every 
election case to obtain all the advantages of a Board-con- 
ducted election. When any union seeks to invoke the 
electoral processes of the Board, it must first submit evi- 
dence that it represents at least 30 per cent of the em- 
ployees involved, NLRB Rules and Regulations, Sec. 101.18. 
But to intervene after a representation petition has been 
filed, a union need make only the barest showing of repre- 
sentation of employees, sometimes as little as one mem- 
bership card. Thus, while the complying union would have 
to show representation of at least 30 per cent of the em- 
ployees to initiate the petition, the noncomplying union 
could intervene and participate almost at will. Communist 
and corrupt unions have now been given an easy route to 
NLREB respectability. 
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~All this is wholly contrary to the policies and objectives 
of Congress to deny the processes of the Labor Board to 
noncomplying unions. Congressional policy should be made 
by statute, not by the shifting circumstances of changes 
in personnel among the members of the National Labor 
Relations Board. 


CONCLUSION 


- For all the reasons given above, the order of the Dis- 
trict Court should be reversed and set aside, with directions 
to issue a permanent injunction restraining and enjoining 
appellees from any further processing of NLRB Cases 
No. 8-RM-192, 8-RM-193, and 8-RM-194. 


Respectfully submitted, 


S. G. Lippman 
JosepH BE. FINLey 
Attorneys for Appellants 
1741 De Sales St. N. W. 
Washington, D. C. 
November 20, 1958. 
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APPENDIX A 
Section 9— 


‘<(f) No investigation shall be made by the Board of 
any question affecting commerce concerning the representa- 
tion of employees, raised by a labor organization under 
subsection (c) of this section, and no complaint shall be 
issued pursuant to a charge made by a labor organization 
under subsection (b) of section 10, unless such labor or- 
ganization and any national or international labor organi- 
zation of which such labor organization is an affiliate or 
constituent unit (A) shall have prior thereto filed with 
the Secretary of Labor copies of its constitution and bylaws 
and a report, in such form as the Secretary may prescribe, 
showing— 


‘¢(1) the name of such labor organization and the ad- 
dress of its principle place of business ; 


‘¢(2) the names, titles, and compensation and allow- 
ances of its three principal officers and of any of its 
other officers or agents whose aggregate compensa- 
tion and allowances for the preceding year exceeded 


$5,000.00, and the amount of the compensation and 
allowances paid to each such officer or agent during 
such year; 


‘<(3) the manner in which the officers and agents re- 
ferred to in clause (2) were elected, appointed, or 
otherwise selected; 


‘¢(4) the initiation fee or fees which new members 
are required to pay on becoming members of such labor 
organization ; 


‘¢(5) the regular dues or fees which members are re- 
quired to pay in order to remain members in good 
standing of such labor organization ; 


‘<(6) a detailed statement of, or reference to provi- 
sions of its constitution and bylaws showing the pro- 
cedure followed with respect to, (a) qualification for 
or restrictions on membership, (b) election of officers 
and stewards, (c) calling of regular and special meet- 
ings, (d) levying of assessments, (e) imposition of 
fines, (f) authorization for bargaining demands, (g) 
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ratification of contract terms, (h) authorization for 
strikes, (i) authorization for disbursement of union 
funds, (j) audit of union financial transactions, (k) 
participation in insurance or other benefit plans, and 
(1) expulsion of members and the grounds therefor; 


_and (B) ean show that prior thereto it has— 


‘*(1) filed with the Secretary of Labor, in such form 
as the Secretary may prescribe, a report showing all 
of (a) its receipts of any kind and the sources of such 
receipts, (b) its total assets and liabilities as of the 
end of its last fiseal year, (c) the disbursements made 
by it during such fiscal year, including the purposes 
for which made; and 


‘¢(2) furnished to all of the members of such labor 
organization copies of the financial report required by 
paragraph (1) hereof to be filed with the Secretary 
of Labor. 


‘¢(g) It shall be the obligation of all labor organizations 
to file annually with the Secretary of Labor, in such form 
as the Secretary of Labor may prescribe, reports bringing 
up to date the information required to be supplied in the 
- initial filing by subsection (f) (A) of this section, and to 
| file with the Secretary of Labor and furnish to its members 
' annually financial reports in the form and manner pre- 
| seribed in subsection (f) (B). No labor organization shall 
be eligible for certification under this section as the repre- 
sentative of any employees, and no complaint shall issue 
' under section 10 with respect to a charge filed by a labor 
organization unless it can show that it and any national 
| or international labor organization of which it is an affiliate 
' or constituent unit has complied with its obligation under 
this subsection. 


‘¢(h) No investigation shall be made by the Board of any 
| question affecting commerce concerning the representation 
of employees, raised by a labor organization under sub- 
section (¢) of this section, and no complaint shall be is- 
_ sued pursuant to a charge made by a labor organization 
under subsection (b) of section 10, unless there is on file 
with the Board an affidavit executed contemporaneously 
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or within the preceding twelve-month period by each officer 
of such labor organization and the officers of any national 
or international labor organization of which it is an affiliate 
or constituent unit that he is not a member of the Com- 
munist Party or affiliated with such party, and that he 
does not believe in, and is not a member of or supports 
any organization that believes in or teaches, the overthrow 
of the United States Government by force or by any illegal 
or unconstitutional methods. The provisions of section 
35 A of the Criminal Code shall be applicable in respect 
to such affidavits.’’ 











90 


APPENDIX "B* 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


PETITION 


SUBMISSION OF PROOF OF INTEREST.—Except when thie Petition is filed by an emplover under section 
9 (e) (1) The no Eberle bane orf ner ar Hed nant proof of interest in the form of dated 
authorisation membership application ca: of other documentary evidence signed employees, together 
with an alphabetical list of their names, a Ww 


its proper authority: 


1. Purpose of this Petition (Check only the one box which is appropriate) 


A RC—CERTIFICATION oF REPRESENTATIVES (INDIVIDUAL, GROUP, LABOR ORQANIZATION).—A substantial number of 
employees wish to be represented for ——— of collective bargaining by Petitioner, and Petitioner desires to be 
oo ex are representative of the employees for purposes of collective pursuant to section 9 (a) and (c) 


B. oO RM—RerecsentaTIon (EMPLOYER).—One or more individuals or labor organizations have presented aclaim to Petitioner 
to be recognized as the representative of employees of Petitioner as defined in section 9 (a) of the act. 


Cc RD—Deceatirication.—A substantial number of loyees assert that the certified or currently recognized bargaining 
0 representative is no longer thechreprosetativenss defined in section 9 (a) of the act. 7 


Dd. o UD—WIrHprawat or UNION SHOP AUTHoRIry.—Thirty percent (30%) or more of employees in a unit 
covered by an agreement between their employer and a labor organization desire that such authority be reacinded. 


2. Nams or EMPLoveR Emrvoren Rerassawranive ro Contact Puons No. 
2 eens 
3. Apoazes (es) oF EsTasLisMMENT(s) INVOLVED (Street and number, city. sone, and State) 


4a. Tre or Exrastusnment (Factory, mine, wholesaler, ete.) 4b, Ipanrivy Parncira. Prooucr on Seavice 


5. Description of Unit Involved (/f more space is needed, continue on another sheet) 
Included 


(If you have checked box 1 A (RC) above, check and complete EITHER item 7a or 7b, whichever is applicable) 


Ja. CO Request for recognition a» Bargaining Representative was made OM -..............00.s00sseecseersevenseerevererereene— ONG Employer 
(Month, day, year) 


declined recognition on or about Sa =a, (If no reply received, #0 state) 


7b. O Petitioner is currently recognised as Bargaining Representative and desires certification under the act. 
8. Recognized or Certified Bargaining Agent (J/ there is none, so state) 
Name Armuarion 


Anossaa Dare or Recoonrnom on CarTuncanion 


® Darts or Exrimarion of Cunsent Conraact, 7 ANY 16, Ir You Hava Cuscxm Box 1 D (UD) Asova, Snow Mem Darvas 
(Show month, day, and year) ExacUnON or AGMEMENT GaaNTine UNION Bitar (month, day, and year} 


(ee 
11, Parties or Organizations Other Than Petitioner Which Have Claimed Recognition as Representati Other Uni = 
ested in the Employees Described in Item 5 Above (If none, 00 state) eres a a 


12. have checked box 1 A (RC) above, list locals or other affiliates of Petitioner havin; acliciting members among 
2103 si cnoet beet ALC eee iene teeceniaepslensanienithnaentueeivertemntnesttindentholenamain: 


I declare that I have read the above petition and that the statements therein are true to the best of my knowledge and belief. 


sscecensceeess eeeeereeencece 


(Petitioner and affiliation, if any) 


qaenaennnnencsccscere--oone=: ecueussusuneusues 
By eewweewennncccencnnscoccese: +0 «As aneeesncccnanes: coceesnccas: 


(Signature (Tite, if any) 


DO SEneeEnang Ep peeasemenmnnneeeet 


, elty, sone, and State) 
WILLFULLY FALSE STATEMENT ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U. 8. CODE, TITLE 18, SECTION 1081) 
Tr U.S. COVERREDNT FRETTING CPVICX | TH—O-sSemm2 
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APPENDIX "B* 


Form approved, 
UNITED STATES OF AMERICA Budget Bureau No. ¢4-R002.9. 
NATIONAL LABOR RELATIONS BOARD 


PETITION 


‘When this Petition is filed by a labor organization or by an individual or group acting in its behalf, the Petition will not be processed 
unless the labor organization and any national or international of which it is an affiliate or constituent unit have complied with 
section 9 (f), (g), and (h) of the National Labor Relations Act. 


WRITE IN THIS SPACE 
INSTRUCTIONS.—Submit an original and four (4) copies of this Petition to the NLRB Regional Ofice in Soe 
the Region in which the employer concerned is located. 


If more space is required for any one item, attach additional sheets, numbering item accordingly. 

SUBMISSION OF PROOF OF INTEREST.—Except when thia Petition is filed by an employer under aettion 
® (6) (1) (B) of the act, there must be submitted with the Petition proof of interest in the form of dated 
authorization of together 


membership jeation other documenta: idence signed ployees, 
are ter er en ee ten byom 


Deri a a a a a lm 
The Petitioner alleges that the following circumstances exist and requests that the National Labor Relations Board proceed under 
its proper authority: 


1. Purpose of this Petition (Check only the one box which is appropriate) 


AT RC—CrRTIFICATION oF REPRESENTATIVES (INDIVIDUAL, GROUP, LABOR ORGANIZATION).—A substantial number of 
employees wish to be represented for pu: of collective bargaining by Petitioner, and Petitioner desires to be 
or me as representative of the employees for purposes of collective , pursuant to section 9 (a) and (c) 

act. 


B. oO RM—REPRESENTATION (EMPLOYER).—One or more individuals or labor organizations have presented a claim to Petitioner 
to be recognized as the representative of employees of Petitioner as defined in section 9 (a) of the act. 


Cc. RD—DecexttricaTion.—A substantial number of employees assert that the certified or currently recognized bargaining 
0D representative is no longer their representative as defined in section 9 (a) of the act. 


D. oO UD—WITHDRAWAL or Union Sor AuTHoriTy.—Thirty percent (30%) or more of employees in a ning unit 
covered by an agreement between their employer and a labor organization desire that such authority be rescinded. 


2. Nas or Emrioren Emrcoven Karasaantativs To CoNTACT Puonws No, 
SS 
3. Avoatas (as) OF EsTaBLismMEnt(s) Invotven (Street and number, city, sone, and State) 


4a. Trrs or EstadusHment (Factory, mine, wholesaler, ete.) 4b. Inentiry Punctrat Proouct on Sexvics 


ee 
5. Description of Unit Involved (Jf more space is needed, continue on another sheet) b. Numoss or 
Included 


(If you have checked box 1 A (RC) above, check and complete EITHER item 7a or 7b, whichever.is applicable) 
7a. OC Request for recognition a» Bargaining Representative was Made ON .........00.22-00e--seeevereeseneneeesennene eeeevereeee Od Employer 
(Month, day, year) 


declined recognition on or about —..................... SSsEUESEECanenonessae (If no reply received, so state) 
(Month, day, year) 


7b. ( Petitioner ‘s currently recognized as Bargaining Representative and desires certification under the act. 
8. Recognized or Certified Bargaining Agent (J/ there ia none, so state) 
Names AFTILIATION 


Avoates Dare or Recoaniriow on Caaruncanon 


9. Dats or Exrination or Cunsent Contract, 7 ANY 10. I” You Have Cugcxep Box 1D (UD) Asova, Snow Hass 
(Show month, day, and year) EXRCUTION OF ACREEMENT GRANTING UNION SHor (month, “ay, and 


11. Parties or Organizations Other Than Petitioner Which Have Claimed Recognition as Representati and Other Unions = 
ested in the Employees Described in Item 5 Above (I/ none, so state) ace no ppc nents a 


DATE OF CLAIM 
(Required only if 


by Employer) 


| eewrwwreerrees: ereeee een ee ennansesncsnaennannnnn=- 


meee ewer ree nc enna n-ne a anna snes bee ees cee seesensrerrererersereerres esse esce=| saan neeeenrerene-| eee eee — 


12. If you have checked box 1 A (RC) above, list locals or other affiliates of Petitioner havi soliciting members amon 
- a inthe uni involved; or which will verve such employees in te event the Petitioner in certified as ther representa 
ive none, 80 8! 


I declare that I have read the above petition and that the statements therein are true to the best of my knowledge and belief, 


By .nnenseeewer--nnnneee= ecccomananansan _- -aummnnnnaneceeescessccscoces ———————— 


(Signature of representative or person filing petition) (Tite, if any) 


Address SUDESEEDEEEDEyEDEnEETEEEy eSSESHUDETSNEDEDpSSEEEEEESEINE=EsTSsrvtsi=0GNOSGShninnenrssrererssscmseyest coccovcecesescnnnecosnnansssnnan on 


(Street and number, city, sone, and State) (Telephone number) 


ee 
WILLFULLY FALSE STATEMENT ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U. 5. CODE, TITLE 18, SECTION 101) 
Tt U.S. GOVERNERENT PRINTING OFIICE ; 1H—-O-s5ee82 
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‘STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court properly concluded 
that it lacked jurisdiction, at the suit of a union, to 
review the Board’s determination in a representation 
ease that the union, while claiming recognition, may 
not avoid being placed on the ballot by falling out of 
compliance with Section 9 (f) and (h) of the Act. 

2. Whether the Board correctly interpreted Section 
9 (f), (g) and (hb) to permit it to place a union 
claiming recognition on the ballot in a representation 
proceeding instituted by an employer, although the 
union has not satisfied the requirements of that 
section. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14770 


Retam CLERKS INTERNATIONAL AssocraTION, LocaL 
Union No. 128, AFL-CIO, anp Retam Cierxs In- 
TERNATIONAL Association, LocaL Union No. 633, 
AFL-CIO, APPELLANTS 

Vv. 

Boyp Lrepom, Pamir Ray Roperrs, STEPHEN H. 
Brean, JoserH A. JENKINS, AND JoHN H. FANNING, 
INDIVIDUALLY AND aS MEMBERS OF THE NATIONAL 
LABOR RELATIONS BOARD, APPELLEES 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United 
States District Court for the District of Columbia dis- 
missing appellants’ complaint for injunction against 
the Board’s conducting any investigation or hearing 
in certain representation proceedings pursuant to 
Section 9 of the National Labor Relations Act, as 
amended (61 Stat. 136, 29 U. S. C. 151 et seq.), here- 
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inafter referred to as the Act.’ The jurisdiction of 
this Court is invoked under 28 U. S. C. 1291, 1292, 
1294. 


STATEMENT OF THE CASE 


I. Events preceding the filing of this suit 


On April 11, 1958, the Board directed an election 
based on a petition filed by Retail Associates, Inc., 
an employer association, to determine whether appel- 
lants, hereafter referred to as Retail Clerks, repre- 
sented the employees of three retail department stores 
in Toledo, Ohio, LaSalle’s, The Lion Store, and The 
Lamson Brothers Company. The Board,’ in view of 
a twenty year history of multi-store bargaining, re- 
jected the contention of Retail Clerks that only single 
store units were appropriate. Retail Clerks’ two 
locals involved in this case have not been in compliance 
with the filing requirements of Section 9 (f), (g), and 
(h) of the Act* since January 1, 1958. These locals 
have deliberately refused to renew their compliance 
status for the avowed purpose of preventing the 
Board from holding an election. There is admittedly 
no other reason for the Retail Clerks’ refusal to come 
into compliance. Retail Clerks contended that their 
2The relevant portions of the Act not contained in appel- 
‘Jants’ brief are set forth in Appendix A, infra, p. 36. 
$ Retail. Associates, Inc., 120 NLRB No. 66A (relevant por- 
tion set forth in Appendix B, p. 38 infra). 
+These sections require labor organizations, in order to be 
eligible to invoke Board processes in various respects, to file 
certain informational data with the Secretary of Labor and to 
fle non-communist affidavits with the Board. Annual re- 
newal of these filings is also required. A union that has not 


fulfilled these requirements in all respects is said to be out 
| of compliance, or a “noncomplying union.” 
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noncompliance precluded an election, the Board re- 
jected this contention. 

Thereafter, on April 15, 1958, Retail Clerks sought 
review of the Board’s decision in the United States 
District Court for the District of Columbia, claiming 
that the Board arbitrarily denied Retail Clerks the 
tight to withdraw from multi-employer bargaining, 
and that the Board had no jurisdiction to entertain 
the representation proceeding because of Retail 
Clerk’s noncompliance with Section 9 (f), (g), and 
(h). The District Court, per J udge Curran, perma- 
nently enjoined the Board from conducting an elec- 
tion in the multi-employer unit. The Court’s deter- 
mination was based solely on grounds relating to the 
appropriateness of the Board’s unit finding, and did 
not encompass the question of whether Retail Clerk’s 
status as a noncomplying union precluded an elec- 
tion based on the employers’ petition. 

Thereafter, the employers withdrew their petition, 
and the three stores, on September 23, 1958, filed 
separate petitions with the Board, seeking elections 
in the single store units which retail Clerks had 
claimed to be appropriate in the earlier proceeding. 
The Retail Clerks have continued in their refusal to 
come into compliance so as to attempt to block a 
Board election. 

Il. The instant suit 

On October 14, 1958, appellants instituted the sub- 
ject suit in the District Court, seeking to prevent 
the Board from conducting any proceedings in con- 
nection with the petitions filed on September 23, 1958. 
The gravamen of the complaint is that the Board 
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erred in the Retail Associates case, in determining 
that non-compliance with the Act’s filing requirements 
on the part of a union seeking to represent employees 
does not prevent the Board from processing a repre- 
sentation proceeding on the basis of an employer’s 
petition. The Board then moved to dismiss the 
complaint. 

On October 24, 1958, after a hearing, J udge Edward 
‘A. Tamm of the District Court granted the motion 
to dismiss the complaint. On October 29, 1958, Judge 
Tamm entered his Findings, Conclusions, and Order 
in this proceeding, holding that the District Court 
lacked jurisdiction over the subject matter of the 
action, that the Retail Clerks’ claim was premature, 
and that, im any event, the Board’s interpretation of 
Section 9 (f), (g), and (h) of the Statute was reason- 
able, and the conduct of the investigation in these 
cireumstances did not exceed the bounds of the 
Boards’ statutory authority. 
~ On October 31, 1958, appellants filed a notice of 
appeal, and on November 3, 1958, appellants peti- 
tioned this Court for an injunction to restrain the 
Board from taking any action on these representa- 
tion petitions pending disposition of the appeal. On 
November 6, 1958, this Court, after hearing, denied 
the injunction. 

SUMMARY OF ARGUMENT 


A. The Court below properly held that it was with- 
out jurisdiction to decide the question of statutory 
interpretation that appellants seek to have deter- 
mined, whether the Board may place a union that 
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has not satisfied the filing requirements of sections 
9 (£) and (hb) on the ballot in an election instituted 
by an employer. The District Court correctly con- 
cluded that this case is like DePratter v. Farmer, 98 
U. S. App. D. C. 74, 232 F. 2d 74, which holds that 
when, as here, Board determinations in representation 
proceedings involve matters within the Board’s dis- 
eretion, the District Court lacks a reviewing juris- 
diction, rather than Leedom v. Kyne, 101 U. S. App. 
D. C. 398, 249 F. 2d 490, where the Court held that 
the Board violated an express statutory provision, 
outside the Board’s discretion, and therefore that the 
District Court had jurisdiction. 

Section 9 (c) of the Act gives an employer the 
right to petition for an election when a union claims 
to represent his employees, as well as giving the 
privilege of filing such representation petitions to 
unions and individuals. Sections 9 (f), (g), and (h), 
however, limit this privilege insofar as unions are 
concerned, by providing that unions must file with 
the Government various data before invoking Board 
processes. The critical words of these sections are 
that “No investigation shall be made by the Board 
of any question * * * raised by a labor organization 
under subsection (ec) * * * unless such labor organi- 
zation [is in compliance].”’ 

On their face, these words do not prohibit the 
Board from entertaining a petition of an employer, 
even if the claiming union is not in compliance. 
These critical words, being inexact and ambiguous, 
are manifestly subject to varying interpretation. In 
fact, the Board has read them two ways; at first, in 
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Loewenstein, 75 NLRB 375, as appellants now urged, 
and now, in Retail Associates, 120 NLRB No. 66A, to 
permit employer petitions in these circumstances. 
The Board recognized in Loewenstein that the ques- 
tion of interpretation was not an easy one, saying, 
‘Conflicting policy considerations are before us; the 
amended Act and its legislative history provide no 
sure answer as to which should prevail.”’ 

The Supreme Court recently decided that interpret- 
ing “‘* * * large and loose statutory terms, the very 
construction of the statute is a distinct and profound 
exercise of discretion * * * left to the expertise of 
the Agency burdened with the responsibility for de- 
dision.”? Panama Canal Co. v. Grace Line, 356 U. 8. 
309, 318. Determining the meaning of the critical 
words of 9 (f) and (h) is, like the construction of 
the statute in the Panama Canal case, ‘“‘a distinct and 
profound exercise in diseretion.”’ Accordingly the 
Board determination, whether right or wrong, was 
not “plainly beyond the scope of its statutory au- 
thority,’’ and the District Court properly ruled that 
it was without jurisdiction, on the authority of De- 
Pratter. 

B. In any event, no claim warranting judicial relief 
is presented, as the Board’s interpretation of Section 
9 (f) and (h) is correct. Appellants contend that 
the Board, in Retail Associates, erroneously inter- 
preted this section to permit the holding of an election 
at the request of an employer when the claiming 
union was not in compliance. 

Karly in 1958, the Supreme Court decided 
N. L. R. B. v. District 50, UMW (Bowman Trans- 
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portation Co.), 355 U. S. 458, holding that the Board 
abused its discretion when it ordered an employer to 
withhold recognition from a noncomplying union that 
the employer had assisted, and stating that “nothing 
in [subsections 9 (f) and (h)] is a barrier to the con- 
duct by the Board of an election not followed by a 
certification.’’ The Court added that ‘‘* * * the ex- 
press provision for the loss of these advantages [of 
compliance with 9 (f) and (h)] imply that no con- 
sequences other than those so listed shall result from 
noncompliance.” 

The Bowman result and its language prompted the 
Board to reexamine its interpretation of these sec- 
tions with respect to employer petitions, and, in Retail 
Associates, the Board reversed its earlier interpreta- 
tion, set forth in Loewenstein. The Supreme Court’s 


decision completely undermines the principal prop of 
the Board’s Loewenstein decision, namely, the ‘“policy 
argument.” It also strongly suggests that the Board’s 
close interpretation of the statutory language was er- 
roneous, as the Court construed these sections as deny- 
ing certification to noncomplying unions. 


1. The policy question. 


To the extent that policy considerations may be 
germane to interpreting Sections 9 (f) and (h), it is 
now clear that the present Board interpretation much 
more satisfactorily fulfills Congress’ intent of denying 
benefits to noncomplying unions. The only benefit a 
noncomplying union could obtain is winning an elec- 
tion held under Board auspices, with no certification 
following. Even this would require the employer’s 
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collusion, and an employer that would “front”? for a 
noncomplying union could as well recognize it without 
an election. On the other hand, the benefits to unions 
of the Board’s earlier interpretation far outweigh the 
slight benefits of winning an election. Unions could 
evade unwanted elections by resorting to the cloak of 
noncompliance, as the Retail Clerks seek to do here, 
and thus defeat the employer’s right to file a petition 
which the legislative history shows was to help em- 
ployers, not to aid unions. Thus, an election on an 
employer petition may well show that the union no 
longer represents employees. But if appellants’ view 
of 9 (£) and (h) is correct, a union believing it would 
lose an election could, as here, frustrate the em- 
ployer’s right by going out of compliance, and remain 
'in compliance if it was confident of victory. An elec- 


‘tion on an employer petition often establishes a lack 
‘of majority status that could not be shown in any 
other way. 


2. Construction of the statutory language 


The Board’s present construction of 9 (f) and (h) 
is supported by the words themselves in their con- 
text and by the legislative history. The critical lan- 

guage in these sections, ‘raised by a labor organiza- 
tion under subsection (¢),’’ was followed in the 
- original amendments by two clearly procedural steps 
that were prohibited by noncompliance, filing of 
- wnion-security authorization petitions and of charges. 
- The conjunction of the first part of 9 (f) and (h) 
° The Board’s long-standing rule against “fronting” would, in 


any event, apply in this situation. Lane-Wells Company, 77 
NLRB 1051. 
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with these prohibitions demonstrates that the critical 
words in their context also refer to a procedural step. 

The prohibitions of 9 (f) and (h) also extend to 
any question ‘‘raised by a labor organization under 
subsection (c).” Subsection (¢) includes decertifi- 
eation petitions, which, like employer petitions, are 
dependent on a union’s claim to representation. 
Therefore, if a union’s claim to representation is 
equatable to the statutory language ‘raised by a labor 
organization,’ decertification petitions would also 
have to be dismissed when a noncomplying union is 
the incumbent. Yet it is obvious, as the Board has 
consistently held (Harris Foundry & Machine Co., 76 
NLRB 118), that decertification petitions are not sub- 
ject to dismissal for this reason. 

The legislative history supports the Board’s present 
interpretation. It shows that Congress was con- 
cerned principally with the compliance status of the 
party invoking Board processes; that the denial of 
certification was the benefit it wanted to prevent non- 
complying unions from attaining; and that, as the 
facts here emphasize, employer petitions are a matter 
of right, not to be controlled by unions. 

Appellants’ reliance on a factual report of Loewen- 
stein in a report of the Joint Committee on Labor- 
Management Relations (Senate Report 986, 80th 
Cong. 2d Sess.) is misplaced. Their claim that the 
Committee approved the Board interpretation is not 
borne out by the Report, which merely contains a 
general statement that the law has been ‘“‘working 
well,” some 54 pages after the discussion of Loewen- 
stein and a host of other significant Board decisions 
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that had issued after the passage of the amendments. 
In fact, the Report further supports the Board’s pres- 
ent view by indicating, as does the pre-Taft-Hartley 
history, that the Committee’s principal concern was 
preventing noncomplying unions from being certified. 


ARGUMENT 
Introduction 


This is a suit to review a determination by the 
Board in a representation proceeding that a union’s 
refusal to comply with the filing requirements of the 
Act does not prevent the Board from conducting an 
élection at the request of an employer, where the 
union in question claims to represent his employees. 
The Board has made no determination at all in this 
ease, appellants having instituted their action in Dis- 
trict Court after the employers filed their petitions 
and before any hearing on these petitions began. 
The determination that appellants are attacking here 
was made in Retail Associates, Inc., 120 NLRB No. 
66A (set forth in Appendix B, infra), which ap- 
pellants anticipate will be applied by the Board to the 
instant representation proceedings. 

We show below that, wholly apart from considera- 
tions of prematurity,* first, this is the conventional 


¢The only step in the Board’s representation procedure taken 
to date has been to conduct a hearing. The Board may, for 
any of numerous reasons apart from the issue raised here, 
determine that one or more of the petitions should be dis- 
‘missed. Even if elections are directed, merely an interlocutory 
step in the representation proceedings, it is by no means cer- 
‘tain that Retail Clerks will not receive a majority of the 
‘votes in one or more of them. Accordingly, the prematurity 
of appellants’ claim and their failure to exhaust administrative 
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kind of case in which this and other courts have uni- 
formly declined to review directly Board representa- 
tion case determinations, and second, in any event, 
the Board correctly interpreted Section 9 (f), Sy 
and (h) of the Act. 


L The District Court properly concluded that it was ee 
jurisdiction of the subject matter of the action | 
A. The applicable decisions of this Court 

Two decisions of this court are relevant to the 
question of whether a labor organization, allegedly 
aggrieved by a Board representation determination 
may obtain review of the determination by an inde- 
pendent equity suit in a federal district court. 
DePratter v. Farmer, 98 U. S. App. D. C. 74, 282, 
F. 2d 74; and Leedon v. Kyne, 101 U. S. App. D. C. 
398, 249 F. 2d 490, certiorari granted, 355 U. S. 922, 
argued October 23, 1958. In DePratter, the Court 
held that there is no jurisdiction to review a Board 
determination which the Act left in the area of the 
Board’s discretion, but suggested that jurisdiction 
might exist where the Board’s action entailed a de- 
parture from constitutional due process requirements 
or plainly exceeded the Board’s statutory authority. 
In Kyne, on the other hand, a reviewing jurisdiction 
was found to exist where the Board had combined 
professional and non-professional employees into the 


remedies before instituting the suit would, we believe, con- 
stitute ample basis for affirming the District Court’s dismissal 
of the complaint. Azrcraft Diesel Corp. v. Hirsch, 331 U. S. 
752, 767; Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 
41, 50-51; Whitehouse v. IWinois Central R. B., 349 U. S. 366, 
373-374. 
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same bargaining unit without first according the 
former a self-determination election. The Court 
viewed the Board’s action there as in violation of the 
express terms of Section 9 (b) (1), which, by making 
such a self-determination election mandatory, had 
placed the matter outside the Board’s discretion. 
The Court, in reaching its decision in Kyne, re- 
affrmed its earlier position in DePratter, however, 
stating that “Equitable relief is clearly barred in the 
wide area of determinations which depend on the 
Board’s expertise and discretion”? (249 F. 2d at 491). 
The Court below correctly concluded, as we shall 
now show, that the situation here is similar to that 
in DePratter, and not, as appellants contend, like that 
in Kyne. 
B. The matters complained of are within the area of the Board’s discretion 
to interpret the Act 


~The anomaly of this kind of case is that the juris- 
dictional question cannot be determined without first 
at least looking at the subject matter of the action. 
For only by examining the issue raised by appellants 


here can it be said that its resolution was “in the wide 


area of determinations which depend on the Board’s 
expertise and diseretion.’”’? The crux of our position, 
therefore, is that the Board’s intrepretation in Retail 
‘Associates is within the scope of its statutory disere- 
tion. 

_ As has been shown, the subject matter of this 
action is a narrow one, turning on a close question 
of statutory interpretation. The Act sets forth a 
number of ways by which the Board’s election pro- 
cedures may be invoked. Section 9 (c) (1) (A) Pro- 
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vides than an employee, or individual, or labor organ- 
ization may petition for.an election to determine 
whether or not an individual or labor organization 
that claims to represent a group of employees is the 
majority representative. Section 9 (c) (1) (B) gives 
this same right to file a representation petition to 
employers, making this right dependent on the ex- 
istence of a claim to representation by a union.’ 
However, in Section 9 (f), (g), and (h), Congress 
limited the privileges of Section 9 (c), msofar as 
unions are concerned, by providing that labor organi- 
zations had to file certain documents, information, 
and affidavits with the Government in order to be eli- 
gible to invoke the Board’s processes. Section 9 (f) 
says that “‘No investigation shall be made by the 
Board of any question affecting commerce concerning 
the representation of employees, raised by a labor 
organization under subsection (c) of this section, and 
no complaint shall be issued pursuant to a charge 
made by a labor organization * * “ unless such labor 
organization * * * [shall have filed certain informa- 
tion].’’ Section 9 (h) contains the same language as 
9 (f), followed by a different filmg requirement, of 
non-communist affidavits. Section 9 (g), which pro- 
vides for annual renewal and keeping up to date the 
information required by 9 (f), is worded differently, 
and states: “No labor organization shall be eligible 
for certification under this section as the representa- 
tive of any employees, and no complaint shall issue 


7It makes no difference whether this is an initial claim or 
an incumbent union asserting that it still represents the em- 
ployees of the employer. 
490273—58——3 
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under section 10 with respect to a charge filed by a 
labor organization unless * * * [it complies ].” 

The question here is whether a labor organization 
which claims to represent the employees of an em- 
ployer, must be in compliance with the filing require- 
ments of 9 (f), (g), and (h) for the Board to con- 
duct an election at the request of the employer. In 
terms of the statute, the issue is whether the prohi- 
bition of Section 9 (f) against investigation of rep- 
resentation questions extends, by virtue of the phrase 
‘raised by a labor organization under subsection (¢) 
of this section,” to employer petitions. 

The Board’s view, expressed in Retail Associates, 
is that this prohibition applies only to petitions filed 
by labor organizations and, therefore, that an em- 
ployer petition may result in an election even though 
the claiming union is not in compliance. If such non- 
complying union wins the election, however, it will 
not be certified by the Board, for the Board will 
certify only the arithmetical results of the election. 
As we have shown above (p. 2), appellants delib- 
erately refused to renew their lapsed compliance with 
the filing provisions of the Act for the sole and spe- 
cific purpose of forestalling the employers’ petition as 
was possible, before the Board decision in Retail 
Associates, under the Board’s rule since Herman 
Loewenstein, Inc., 75 NLRB 375.° 


8 The Loewenstein case was the first to come before the Board 
involving this question, and was decided shortly after the Taft- 
Hartley amendments became effective. The Board there held 
that no election would be conducted, even though an employer 
filed a representation petition, unless the claiming union was in 
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The touchstone of the question, decided differently 
in those two cases, is the interpretation of the critical 
words of Section 9 (f), “raised by a labor organiza- 
tion.”” The Board had to determine whether these 
words meant only that a petition filed by a noncom- 
plying labor organization could not be entertained, or 
whether they applied when a petition was filed by an 
employer, or individual, or group of employees. 
Manifestly, even without examining the merits of the 
respective positions, the statutory terms here in ques- 
tion are ambiguous and inexplicit. Unlike the lan- 
guage of the statute that was involved in the Kyne 
case, which on its face required that professional 
employees be afforded a self-determination election 
before being included in a unit containing non-profes- 
sional employees, the language of Section 9 (f) is far 
from plain and unambiguous. Indeed, the Board rec- 
ognized at the time it decided Loewenstein that the 
question was not an easy one, saying (75 NLRB at 
383): “Conflicting policy considerations are before 
us; the amended Act and its legislative history pro- 
vide no sure answer as to which should prevail.”’ 

Thus it is evident, on the face of the statute, that 
the Board may entertain an employer petition, even 
though it stems from the claim for recognition of a 
noncomplying labor organization, without plainly vio- 
lating any express statutory command. In other 
words, the compliance section does not in plain lan- 
guage prohibit such action by the Board. As the 


compliance with the Act’s filing requirements. This rule was 
known as the Loewenstein doctrine. 
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Supreme Court recently stated, ““* * * where the 
duty to act turns on matters of doubtful or highly 
debatable inference from large or loose statutory 
terms, the very construction of the statute is a distinct 
and profound exercise of discretion [citing cases]. 
We then must infer that the decision to act or not to 
act is left to the expertise of the Agency burdened 
with the responsibility for decision.’’ Panama Canal 
Co. v. Grace Line, 356 U. S. 309, 318. Resolving the 
meaning of the statutory language at issue here, like 
the statutory language in the Panama Canal case, 18 
subject to interpretation, to “a distinct and profound 
exercise in discretion,”’ in short, to the very function 
that the statute entrusts to the Board. 

The Board’s determination, therefore, whether right 
or wrong, was not “plainly beyond the scope of its 
statutory authority.” Accordingly, the District 
Court correctly determined that the subject matter of 
this action was governed by the rule of the DePratter 
ease rather than by the Kyne case. 

Il. In any event, the Board’s interpretation of Sections 9 (f) 
and (h) is proper 

As has been shown in Point I, the District Court 
lacks jurisdiction over the subject matter of this 
action, because the interpretation of the ambiguous 
language of Section 9 (f) and (h) involves a question 
entrusted by Congress to the discretion of the Board. 
Even if this Court finds that the District Court did 
have jurisdiction, we submit that the Board’s present 
interpretation is nonetheless proper. 

Shortly after the Taft-Hartley amendments were 
enacted, the Board first considered the question of 
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putting a noncomplying union on the ballot where 
an employer has requested an election by filing @ 
petition (Loewensteun, supra). Although finding that 
“the amended Act and its legislative history provide 
no sure answer as to which [view] should prev il,’” 
the Board believed that keeping such noncomplying 
unions off the ballot, even where the petitioner was 
an employer, “‘is more nearly consistent with the su- 
pervening policy of denying the imprimatur of Gov- 
ernment to such labor organizations.” Although from 
time to time after Loewenstein the Board reexamined 
the question, which came to be known as the “Loewen- 
stein doctrine,” it remained Board law for about 
eleven years. 

Then on February 3, 1958, the Supreme Court de- 
cided N. L. R. B. v. District 50, UMW (Bowman 


Transportation, Inc.), 355 U. S. 493. In that case; 
the Board had found that the employer unlawfully 
supported and assisted District 50, a noncomplying 
union, and had ordered the employer to cease recog- 
nizing District 50 and to withhold recognition from it 
until it was certified by the Board. The Supreme 


°In Calcasieu Paper Company, Inc., 109 NLRB 1186, the 
Board directed an election on the petition of an international 
union, even though three locals that were not in compliance 
had been established to represent the employees. Member 
Murdock dissented, viewing the majority’s action as an aban- 
donment of the principles and policies of Loewenstezn. In 
The Darling Company, 116 NLRB 374, the Board expressly 
reaffirmed the Loewenstein doctrine. Member Rodgers dis- 
sented from this reaffirmance of Loewenstein. In Retail Asso- 
ciates, Inc., » majority of the Board expressly agree with the 
views expressed by Member Rodgers in his dissent in the 
Darling case. 
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Court determined that the Board abused its decretion 
in conditioning future recognition of the assisted non- 
complying union on a Board certification, because the 
noncomplying union was not eligible for a Board 
certification. The Court stated, however, that 
nothing in the Act precluded the Board from condi- 
tioning such recognition upon an election not followed 
by a certification. 

Both the result of the Bowman case and the opin- 
jon itself occasioned another reexamination by the 
Board of the Loewenstein doctrine. The result of 
that reexamination was the reversal of the Loewen- 
stein rule in Retail Associates, Inc., 120 NLRB No. 
66A, decided April 11, 1958, opinion issued May 27, 
1958. 

The Board now, and properly so in light of the 
Bowman, decision, is of the view that an employer 
petition under Section 9 (c) (1) (B) may be enter- 
tained and investigated even though the union in the 
picture is not in compliance with the filing require- 
ments, but no certification will issue if the non- 
complying union should win any election directed. 
There were two facets to the Board opinion, which 
are, as the Board states them, the question of “con- 
struction of the language of Section 9 (f) and (h),” 
and the “policy question.” The Bowman decision had 
a controlling effect on the “policy question’ and a 
significant impact on the “construction of the lan- 


guage.”’ 


A. The policy question 


The Loewenstein position, as the Board decision 
clearly shows, was based in large measure on policy 
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grounds. The Board thought that the policy of Con- 
gress was to deny noncomplying labor organizations 
any kind of benefit, direct or indirect, and that this 
policy would best be effected by not conducting an 
election with the noncomplying union on the ballot 
even on an employer petition. In short, the Board 
felt that it could not and should not hold an election 
whose purpose it would be to determine whether a 
noncomplying union was the majority representative 
of the employees involved. 

The Supreme Court’s decision in Bowman itself 
effectively rebuts these policy considerations advanced 
by the Board in Lowenstein. For in Bowman the 
Supreme Court held that the Board not only could 
but should hold an election to determine whether 
under the circumstance of the case a noncomplying 


union was the majority representatives of the em- 
ployees involved. 
Thus, the Court in Bowman said (355 U. 8. at 461) : 


** * The single objective of Section 9 (f), (g), 
and (h) was ‘“‘to stop the use of the Labor 
Board’’ by noncomplying unions. Labor Board 
v. Dant, 344 U. 8. 375, 385. These subsections 
contain nothing compelling the Board to insist 
upon a Board certification and thus to deny the 
employees the right at an election held under 
proper safeguards to select the noncomplying 
assisted union for their representative. Noth- 
ing in the subsections, for example, ts a barrier 
to the conduct by the Board of an election not 
followed by a certification (emphasis supplied). 
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Moreover, the Court in Bowman emphasized its 
earlier statement in United Mine Workers v. Arkansas 
Oak Flooring Co., 351 U. S. 62, 63, that (id. at 462) : 

* * * “Subsections (f), (g), and (h) of Sec- 
tion 9 merely describe advantages that may be 
gained by compliance with their conditions. 
The very specificity of the advantages to be 
gained and the express provision for the loss of 
these advantages imply that no consequences 
other than those so listed shall result from non- 
compliance’ (emphasis supplied). _ 

The fact that the Bowman case directly concerned. 
the Board’s exercise of its discretionary power under 
Section 10 of the Act, to prescribe remedies for unfair 
labor practices, rather than, as in the instant case, the 
scope of the Board’s discretion in representation pro- 
ceedings under Section 9 (¢), is not material here. 
The Supreme Court held that the Board’s order in 
Bowman “constitutes an abuse of the Board’s disere- 
tionary power” to prescribe appropriate remedies 
(355 U. S. at 462). The basis for this holding, how- 
ever, was that the Board ‘<<misinterpret[ed] the scope 
of these provisions” (Section 9 (£), (g), and (h)) in 
fashioning the remedy (355 U. S. at 462). Thus the 
Supreme Court’s decision in Bowman could not have 
been more clearly directed to the meaning of Section 9 
(f), (g), and (h) and to its impact upon the scope of 
the Board’s discretion, whether in prescribing a rem- 
edy for an unfair labor practice or in making deter- 
minations, as here, in representation proceedings. 

Since, under Bowman, the employees have the “right 
‘to choose”’ the noncomplying union as their exclusive 
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representative (355 U. S. at 462), and the union has 
“the right * * * to be recognized as the exclusive 
representative of the employees” (<bid.), and under 
Arkansas Oak Flooring, the “employer is obligated to 
recognize the designated [though noncomplying] un- 
ion” (351 U.S. at 75), it is difficult to understand how 
the statute may be read to proscribe the Board’s 
holding of an election upon an employer petition 
merely because the union which is seeking to repre- 
sent the employees is not in compliance. This is par- 
ticularly true in light of the Supreme Court’s plain 
holding in Bowman that there is nothing in Section 9 
(f), (g), and (h) of the Act to prevent the Board 
from conducting an election at a proper time in that 
ease to determine whether the noncomplying union 
there involved was the free choice of the employees, 
so long as the election is not followed by the usual 
representation case type of certification (355 U. S. 
at 461). 

The only “benefit”? a noneomplying union can gain 
by virtue of the Board’s present rule is winning an 
election conducted under Board auspices, which 
“would confer certain moral and practical advantages 
on the noncomplying union which the basic policy of 
Congress appears to discountenance” (Loewenstein, 
supra,-at 382). As against this single “benefit,’’ there 
must be balanced the right of the employer to resolve 
the status of a union seeking recognition, considered 
so significant by Congress (see argument infra pp. 
28-29), and the right of employees not to be repre- 
sented by a union not of their choosing. An employer 


faced with a union’s claim for recognition, and not 
490273--58——4 
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knowing if the union represents a majority of his em- 
ployees, is subject to possible unfair labor practice 
charges if he recognizes the union and it turns out 
not to be the majority representative. When faced 
also with the compulsion of a picket line, the employer 
would in many instances be forced to succumb to un- 
ion pressure, with no way of resolving the fact of the 
union’s majority, under the Loewensteim interpreta- 
tion. Most significantly, a noncomplying union would 
receive the very benefit sought by appellants here, the 
ability to avoid an unwanted election by taking ad- 
vantage of Section 9 (f) and (h) of the Act. This 
is a much more likely result than the one feared by 
appellants (Appellants’ Brief, p. 43-4), giving corrupt 
unions “carte blanche to use the facilities of the 
NLRB in representation proceedings.”’ Indeed, the 
apprehension that a non-complying union will take ad- 
vantage of the present rule to gain the benefit of a 
Board election is so remote and unlikely that it should 
cause no concern at all. 

In the first place, the union would have to obtain 
the collusion of the employer to achieve this purpose, 
and an employer willing to collude in this manner 
could just as easily accord recognition to the union 
without any election, which he could do under Loew- 
enstein as well. In the second place, if the facts of 
a particular case showed that this situation prevailed, 
the Board’s longstanding rule against ‘¢fronting”’ 
would be applicable, see Lane-Wells Company, 77 
NLRB 1051. That principle was designed for pre- 
cisely the purpose of preventing a noncomplying 
Jabor organization from evading the filing provisions 
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of the Act by having another person file a petition 
ostensibly in behalf of the petitioner. The more 
usual ease, that of an employer exercising his right 
to file a petition for his own protection, is not, of 
course, ‘‘fronting”’ in any sense. 

An election held on an employer petition, with a 
noncomplying union as claimant, may well show that 
the union does not represent the employees, as clear 
a disadvantage to that union as winning the election 
would be an advantage. Under Loewenstein, on the 
other hand, a union believing that it would lose an 
election could frustrate the employer’s right to peti- 
tion by going out of compliance, although the same 
union, if confident of victory at the polls, could re- 
main in compliance and be certified. As to those 
unions which do not ever comply with the Act’s filing 
requirements, whether by choice or because they are 
corrupt or communistic and can not comply, the 
‘‘benefit’’ of a possible victory, as it does not carry 
with it any certification but only confirms the union’s 
majority status, is incidental to the employer’s right 
to resolve his doubts, and is, as indicated above, more 
than offset by the fact that losing the election often 
establishes the union’s lack of majority status which 
could not be shown in any other way. 

It is clear from the foregoing that the Supreme 
Court in Bowman disapproved of the Board’s 
‘“‘nolicy’”’ view with respect to Section 9 (f) and (h). 
Even if the policy of Congress to deny benefits to 
noncomplying unions may be considered in interpret- 
ing the language of these provisions, it is apparent 
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that the Board misapplied that policy in Loewenstein, 
for the detriments to noncomplying unions of being 
placed on the pallot on an employer petition far 
outweigh the possible incidental benefit that could be 
gained. 

B. The construction of the statutory language 

The Board’s present interpretation of Section 9 (f) 
1s supported by the language of that section, by the 
effect of other sections of the Act, and by the legisla- 
tive history- 

Section 9 (f) does not refer to employer petitions, 
but merely prohibits the investigation of questions 
concerning representation “raised by a labor organi- 
zation under subsection (c).”? These words, in their 
context, have application only to representation peti- 
tions filed by noncomplying unions. Thus, these 
words in the first clause of 9 (f) were followed di- 
rectly by the language: 

: No petition under section 9 (e) (1) shall be 
entertained, and no complaint shall be issued 
pursuant to a charge made by a labor or- 
ganization under subsection (b) of Section 
10 %* * * 10 

The language of these latter clauses clearly refers to 
procedural steps taken by labor organizations under 
the Act; 1. e., the filing with the Board of a union- 
security authorization petition, or a charge. The di- 
rect conjunction of these clauses with the words 

10 Pyblic Law 189, approved October 22, 1951, deleted the 
words “no petition under section 9 (e) (1) shall be enter- 
tained” because union-security authorization elections were no 


longer required. This in no way vitiates the effect of this 
language on construing the meaning of this section of the Act. 
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‘raised by a labor organization under subsection (c) 
of this section,’’ demonstrates that the latter words 
also refer to a procedural step taken by a labor or- 
ganization, the filing of a representation petition. 
Therefore, in its context, it is immaterial that the first 
elause of Section 9 (f) speaks of questions raised 
rather than petitions filed, and any emphasis placed 
upon this fact is unwarranted. The fact that subsec- 
tion (c) of Section 9, unlike subsection (e) (1), pro- 
vides for petitions by “‘an employee or group of em- 
ployees or any individual or labor organization,’’ or 
by ‘‘an employer,’’ required that the language in sub- 
sections (f) and (h) be qualified; otherwise, the lan- 
guage would apply to any petition filed pursuant to 
the authority of Section 9 (e). 

It is true, as appellants assert (Appellant’s brief, 
p. 27), that Congress could well have used the words 
“No petition filed by a labor organization” in the 
first clause. Had Congress done so, there would, of 
course, be no ambiguous language to resolve, and no 
issue at all here. It is precisely because Congress 
was not that explicit that suggests the use of legisla- 
tive history as an aid in construing the intended 
meaning of this language. Besides, the failure of 
Congress to say explicitly, as it could have, that no 
employer petition shall be entertained if the claim- 
ing union is not in compliance is as logical an argu- 
ment as appellants’ and leads to the conclusion that 
employer petitions are not subject to the prohibition 
of the section. 

The legislative history, as shown below, pp. 27-28, 
supports this reading of the literal language by mak- 
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ing it evident that the procedural step of invoking 
Board processes was the concern of Congress. 

The critical words of Section 9 (f), “raised by a 
labor organization,” are followed by ‘‘under subsec- 
tion (¢) of this section.’’ Subsection (¢) includes de- 
certification petitions, as well as employer petitions, 
union petitions, and petitions filed by individuals. A 
decertification petition, like the employer petition in 
this ease, is dependent on a labor organization’s con- 
tinuing claim to recognition; i. e., in a decertification 
proceeding the question concerning representation is 
raised by an incumbent labor organization which is 
being recognized and is asserting that it maintains 
that status. Yet the Board, shortly after the Loewen- 
stein decision, took, and has consistently maintained, 
precisely the opposite view with respect to decertifi- 
eation petitions, directing elections even though the 
union involved was not in compliance with the filmg 
requirements of the Act. Harris Foundry & Ma- 
chine Company, 76 NLRB 118. In fact, the Board, 
explaining its decision, said (76 NLRB at 120) : 

To hold otherwise would confer upon non- 
complying unions the power to immunize them- 
selves against decertification proceedings by 
their very refusal to comply with the registra- 
tion and filing requirements of the amended 
Act. 

_ Substituting the words “employer petitions” for 
“decertification proceedings” in the Board’s rationale, 
and the statutory language applies equally to both 
situations, evidences the inconsistency of the Board’s 
two positions at that time. As the facts of this case 
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show, the very reason for the Board’s initial ruling 
on decertification petitions, to prevent unions from 
immunizing themselves, actually has equal force with 
respect to employer petitions. Furthermore, the 
“imprimatur of Government” that winning an elec- 
tion might bestow upon a noncomplying union is no 
less significant when the election follows an employer 
petition than when it follows a decertification petition. 

Finally, Section 9 (¢) (1) (B) itself, the statutory 
right of an employer to file a petition as counterpart 
of the union’s right to petition, would be substantially 
negated by the interpretation of Section 9 (f) con- 
trary to that of Retail Associates. The legislative 
history of 9 (e) (1) (B) convincingly shows that this 
right was not to be subject to a union’s control (p. 29 
infra). 

The entire legislative history of the Taft-Hartley 
amendments in question bears out the Board’s present 
eonstruction of Section 9 (f) with respect to em- 
ployer petitions. Each time a statement about the 
prohibition of Section 9 (f) was made, the emphasis 
was placed on the invoking of Board processes. 
Thus, Senator Taft described the filing requirements 
as making the filing of non-Communist affidavits by 
union officers “a condition precedent to the use of the 
processes of the Board’’ 93 Cong. Rec. 7002 (empha- 
sis supplied). Representative Hartley said, “The bill 
further prohibits labor organizations from invoking 
the processes of the Act unless all of the officers file 
affidavits with the Board * * *’’ 93 Cong. Rec. 6540 
(emphasis supplied). Senator Murray, an opponent 
of the amendments, said that the section ““* * * pro- 
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hibits the Board from processing any representation 

ease, union security election, or unfair labor practice 

ease, initiated by a labor organization * * *” 93 

Cong. Rec. 6664 (emphasis supplied). The House 

Managers said, regarding this section, “First, the 

filing of the information and reports is made @ con- 

dition of eligibility * * * for filing petitions for rep- 
resentation * * *” H. Conf. Rep. No. 510, p. 51 (em- 
phasis supplied). 

By contrast, there is nothing in any of the reports 
or floor debates preceding the passage of the Taft- 
Hartley amendments that supports a contrary view. 
In fact, the only use of the words ‘‘raise a question 
concerning representation” other than repeating the 
statutory language was in the veto message of Presi- 
dent Truman, where discussing Section 9 (¢) (1) (B), 
he said (93 Cong. Rec. 7500): ‘¢An employer could 
easily thwart the will of his employees by raising 2 
question of representation sak 
- Further support for the Board’s view is found m 
the legislative history of Section 9 (¢) (1) (B), the 
statutory authority for employer petitions. The fol- 
Jowing statement by Senator Taft is of particular 
relevance (93 Cong. Rec. 3954) : 

: An election under present law may be sought 
only by a union * * * Today an employer is 
faced with this situation. A man comes into his 
office and says, ‘‘I represent your employees. 
Sign this agreement, or we strike tomorrow.” 
Such instances have occurred all over the 
United States. The employer has no way in 
which to determine whether this man really does 
represent his employees or does not. The bill 
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gives him the right to go to the Board under 
those circumstances, and say, “I want an elec- 
tion. I want to know who is the bargaining 
agent for my employees.” Certainly I do not 
think anyone can question the fairness of such 
a, proposal (emphasis supplied). 
Sen. Minority Rep. No. 105, Pt. 2, states, at p. 41: 
“We concur with the grant of the right of employers’ 
petition in Section (¢) (1) (B) * * *”? (emphasis 
supplied). Senator Ellender, supporting the proposal, 
said (93 Cong. Rec. 4266) : “Subsection 9 (c) * * * 
gives employers and individual employees the same 
right of petition which unions have heretofore en- 
joyed” (emphasis supplied).” 

These references demonstrate that the employer’s 
‘“‘rieht”’ to file a petition when faced with a union’s 
elaim for recognition is unqualified, and that, as 
clearly illustrated by the facts of this case, to subject 
that right to the control of noncomplying unions would 
in large part nullify Section 9 (¢) (1) (B). Subject- 
ing employer rights to union control is also incon- 
sonant with one of the purposes of the Act stated in 
Section 1 (b), ‘«* * * to prescribe legitimate rights 
of both employers and employees * * * [and] to pro- 
vide orderly and peaceful procedures for preventing 
the interference by either with the legitimate rights of 
the other * * *” 


See also remarks of Senator Ball, 93 Cong. Rec. 5146, 
A2377. 

2 Sych a “claim” need not, of course, be a claim for initial 
recognition. Employer petitions are also permitted when an in- 
cumbent union, as here, continues to claim majority representa- 
tion. 
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The legislative history shows that Congress intended 
to preclude a noncomplying union from, inter ala, 
obtaining a certification from the Board. Thus, Sen- 
ator Taft said (93 Cong. Rec. 6602): “The confer- 
ence agreement provides that no certification shall 
be made or any complaint issued unless the labor or- 
ganization in question [complies] * * *’? (emphasis 
supplied). Senate Report No. 105, in analyzing the 
provisions of the Bill that became the Taft-Hartley 
amendments, said, at p. 26: “This [9 (f)] requires 
labor organizations to file certain information * * * 
in order to be eligible for certification or have charges 
processed in their behalf’ (emphasis supplied). See 
also Senate Report No. 986, Pt. 3, at P. 39, discussed 
at more length infra, pp. 23-24. 

It may be argued that this portion of the legislative 
history proves too much, that if any weight were at- 
tached to it, the Board could conduct elections based 
on petitions actually filed by noncomplying unions, so 
long as no certification issued (Appellant’s Br. p. 41). 
But manifestly it would be absurd to argue that non- 
complying unions can invoke the Board’s processes by 
filing a petition for representation under Section 9 
(ec). For whether or not the words “raised by a labor 
organization’’ encompass an employer petition, there 
is no quarrel with the fact that this language precludes 
a noncomplying union’s petition. Similarly, the 
charge of a noncomplying labor organization can not 
result in a complaint issuing, even where, for example, 
the charge alleges the discriminatory discharge of an 
individual in violation of Section 8 (a) (3). Yet the 
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same unfair labor practice, if charged by an individ- 
ual, can invoke Board processes. 

The nature of the relief sought is the same in those 
two instances, but one charge is entertained and acted 
upon, and the other is not. So even the same pro- 
cedure, e. g., an election which would not be followed 
by a certification if the union won, as can lawfully 
flow from a petition filed by an employer (or, for that 
matter, by an individual under Section 9 (¢) (1) (A) 
(ii)) would not be permitted at the instigation of a 
noncomplying union. This result is not illogical, for 
a union filing a Section 9 (c) (1) petition is seeking 
resolution of the unton’s status. As we have shown, 
p- 27 supra, this right was given an employer not 
necessarily for the purpose of aiding a union to 
achieve representative status, but to protect himself, 


as the legislative history forcibly demonstrates.* 


18 See, for example, remarks by Senator Murray, commenting 
on 9 (c) (1) (B), (93 Cong. Rec. 6663): “The most serious 
objection to the provision permitting employer petitions in 
single union cases is that in situations where unions are estab- 
lished in a plant and only questions of continuing majority are 
involved, the Board would not clearly have discretion to dis- 
miss the petition if there was no reasonable basis in fact for 
the employer to doubt that the labor organization still represents 
a majority. Employers thus are given a useful device for delay. 
Moreover, unions would be compelled to engage in election cam- 
paigns at the close of each bargaining term and would be 
tempted to make unreasonable demands in order to retain the 
allegiance of the employees. Uninterrupted and stable bargain- 
ing relations would thus be impaired.” See also remarks of 
Senator Pepper, 93 Cong. Rec. 6686. President Truman’s veto 
message (H. Doc. No. 334, 93 Cong. Rec. 7500), said, in rela- 
tion to 9 (c) (1) (B): “The Bill would also put a powerful 
new weapon in the hands of employer by permitting them to 
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It would be anomalous indeed to subject a comply- 
ing union to an election it may not desire, yet to per- 
mit noncomplying unions to frustrate the statutory 
right granted employers. Appellants were in com- 
pliance until shortly after the hearing in the Retavl 
Associates case, and admittedly are remaining out of 
compliance solely for the purpose of avoiding an elec- 
tion now, or, as appellants put it (Appellants’ Brief, 
p- 3), “Appellants desired to remove themselves en- 
tirely from any representation proceedings involving 
the National Labor Relations Board, desire that re- 
sult today, and believe they have a right under law 
to so remove themselves.”’ The power to avoid an 
election by taking advantage of the compliance sec- 
tions of the Act in this fashion surely was not the 
Congressional purpose behind its enactment, yet the 
construction of the Act urged by appellants depends 
on that interpretation of Section 9 (f). 

Appellants, unable to support their interpretation 
of Section 9 (£) with any materials from the pre-Taft- 
Hartley legislative history, attempt to draw comfort 
from a report of the Joint Committee on Labor-Man- 
agement Relations (Senate Report 986, 80th Cong., 
2a sess.) (Appellants’ Brief, pp. 29-32). Their re- 
liance on this Report is, on analysis, wholly unten- 
able. In the first place, Loewenstein is discussed 
therein solely in the context of a factual report on 


initiate elections at times strategically advantageous to them. It 
js significant that employees on economic strike who may have 
been replaced are denied a vote. An employer could easily 
thwart the will of his employees by raising a question of 
‘representation at a time when the union was striking over 
contract terms.” 
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the various Board cases dealing with the compliance 
sections of the Act, this section of the report being 
itself only a small portion of a discussion of all sig- 
nificant cases issued by the Board from the enact- 
ment of the Taft-Hartley amendments to the date of 
the Joint Committee’s study. 

Secondly, although appellants state in their brief, 
at page 30, that the Committee “approved of the 
Board’s interpretation of these provisions in Part 3, 
page 45 of the Report,”” nowhere on this page, or 
anywhere else in the Report, is there any specific ap- 
proval of Loewenstein. Some 54 pages later, the 
Committee states that the law has been “‘working 
well,”’ referring to the entire series of amendments. 
This scarcely constitutes approval of every case 
reported without critical comment in the Report. 

Finally, appellants rely on the fact that no amend- 
ments affecting the Board’s Loewenstein interpreta- 
tion were offered. Yet, had amendments been offered 
in this respect, it would certainly be argued with 
equal vigor that such amendments prove that the 
Board’s interpretation in Loewenstein was right. In- 
deed, the language of the Report, if anything, tends 
to support the Board’s present interpretation. Thus, 
in the discussion of Loewenstein, the Report states 
(Pt. ITI, p. 39): ‘Similarly in the case of petitions 
filed by employers under section 9 (ce) (1) (B), the 
Board has acted to prevent certification of a non-com- 
plying union” (emphasis supplied). The Committee 
obviously was approving, to the extent the report 
indicates approval at all in this respect, the prevention 
of a certification, and was not concerned at that point 
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with exactly how certification was to be denied a non- 
complying union. Two paragraphs later, the Com- 
mittee discussed the Harris Foundry ease (see discus- 
sion, supra pp. 26-27), noting that the Board decision 
provided for denial of certification if a noncomplying 
union won a decertification election. The gravamen 
of the Committee’s report of these two cases shows 
that its concern was solely with a certification not is- 
suing to a noncomplying union, no matter how the 
election came about. On page 40 of this report the 
statement appears, “It appears clear that it was the 
intent of the statute to deny the facilities of the Board 
to noncomplying unions.” Again, the emphasis here, 
as it was in the pre-Taft-Hartley legislative history, 
is on the noncomplying union’s use of the Board’s 
facilities. 

- In sum, the Board’s interpretation of Section 9 (f) 
and (h) is not at variance with the literal language of 
the section, but rather comports with the section as a 
whole, and with other sections of the Act. The legis- 
lative history supports the Board position in every 
respect. To the extent that policy of Congress is 
germane to the meaning of these provisions, the pres- 
ent Board interpretation more nearly effectuates that 
policy. Finally, the Supreme Court decision in the 
Bowman case, not only effectively undermines the 
Board policy argument in the Loewenstein case, but 
also supports the construction of the critical language 
now advanced by the Board. For all these reasons, 
the Retail Associates decision is, we submit, the 
proper interpretation of Section 9 (f) and (h) with 
respect to employer petitions. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the District Court’s order dismissing ap- 
pellants’ complaint should be sustained. 


JEROME D. FENTON, 
General Counsel, 
Tuomas J. McDermott, 
Associate General Counsel, 
Marce, MatiLet-PREVOST, 
Assistant General Counsel, 
MeEtyiIn J. WELLES, 
Attorney, 


National Labor Relations Board, Washington 25, D.C 
DECEMBER, 1958. 














APPENDIX A 


The relevant provisions of the National Labor Rela- 
tions Act as amended (61 Stat. 136, 29 U. S. C. 151, 
et seq.) not printed in appellants’ brief, are as follows: 


REPRESENTATIVES AND ELECTIONS 
*e* & & 


EC. 

(b) * * * Provided, that the Board shall not 
(1) decide that any unit is appropriate for such 
purposes if such unit includes both professional 
employees and employees who are not profes- 
sional employees unless a majority of such pro- 
fessional employees vote for inclusion in such 


uni 
(e) (1) Whenever a petition shall have been 


filed, in accordance with such regulations as 
may be prescribed by the Board— 

*¢(A) by an employee or group of employees 
or any individual or labor organization acting 
in their behalf alleging that a substantial num- 
ber of employees (i) wish to be represented for 
eollective bargaining and that their employer 
declines to recognize their representative as the 
representative defined in section 9 (a), or (11) 
assert that the individual or labor organization, 
which has been certified or is being currently 
recognized by their employer as the bargaining 
representative, is no longer a representative as 
defined in section 9 (a); or 

‘‘(B) by an employer, alleging that one or 
more individuals or labor organizations have 


(36) 
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presented to him a claim to be recognized as 
the representative defined in section 9 (a) ; 


the Board shall investigate such petition and 
if it has reasonable cause to believe that a ques- 
tion of representation affecting commerce exists 
shall provide for an appropriate notice. * bei’ 

















APPENDIX B 


120 NLRB No. 664 
May 27, 1958 
D-84 


Untrep States or AMERICA BEFORE THE NATIONAL 
! Lapor RELATIONS BoarD 


Case No. 8-RM-185 


Reram Associates, Inc., EMPLOYER-PETITIONER, and 
‘Reram Crerxs INTERNATIONAL AssocraTION LocaLs 
Nos. 128 and 633, AFL-CIO Unions 


OPINION 


On April 11, 1958, the Board* issued a Decision 
and Direction of Election in the above-entitled pro- 
ceeding * overruling its “Loewenstein doctrine,” * find- 
ing appropriate a single unit of certain employees of 
the members of Retail Associates, Inc., hereinafter 
referred to as the Association, and directing an elec- 
tion among those employees. However, the Board 
expressly provided that an opinion in this matter 
would issue at a later date. That opinion and the 
facts upon which it is based follows: 

* * * * * 


2Member Bean dissented. 
2120 NLRB No. 66. 
375 NLRB 375. 
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2. Shortly after the close of the hearing of this 
case, the Union permitted its compliance with the 
filing requirements of the Act to lapse and the Board 
was adminstratively advised that the Union had no 
present intention of seeking renewal. The Union 
contended that application of the Board’s “Loewen- 
stein doctrine’ required dismissal of the Association 
petition on the ground that there was no labor organi- 
zation claiming to be recognized as bargaining repre- 
sentative which was in compliance with the filing 
requirements of the Act and thus qualified to appear 
on the ballot, if an election was directed. 

In the Loewenstein case, the Board held that in 
these circumstances it was neither as a matter of law 
authorized to, nor as a matter of policy shoud it, pro- 
ceed to an election on an employer’s petition. The 
Board has now concluded that the “Loewenstein doc- 
trine’’ should be reversed.” The reasons therefor 
will be detailed hereinafter. 

The Board in Loewenstein construed Section 9 (c) 
(1) (B) and 9 (f) and (h) of the Act as precluding 
it from directing an election on an employer’s peti- 
tion where the only union which makes a claim of 
majority representation is not in compliance. 

Section 9 (c) (1) (B) prescribes that a petition 
filed with the Board by an employer shall allege “that 
one or more individuals or labor organizations have 
presented to him a claim to be recognized as the repre- 
sentative defined in section 9 (a).”’ 


13 Other cases applying the “Loewenstein doctrine” and which, 
of course, are also overruled are: Staten Island Cleaners, Inc., 
93 NLRB 396; The Federal Refractories Corporation, 100 
NLRB 257; Law Tanning Company, 109 NLRB 268; Darling 
and Company, 116 NLRB 374; Mine Mill and Supply Company, 
118 NLRB No. 110; Sprouse-Reitz Co., 119 NLRB No. 87. 
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2. Shortly after the close of the hearing of this 
ease, the Union permitted its compliance with the 
filing requirements of the Act to lapse and the Board 
was adminstratively advised that the Union had no 
present intention of seeking renewal. The Union 
contended that application of the Board’s “Loewen- 
stein doctrine” required dismissal of the Association 
petition on the ground that there was no labor organi- 
zation claiming to be recognized as bargaining repre- 
sentative which was in compliance with the filing 
requirements of the Act and thus qualified to appear 
on the ballot, if an election was directed. 

In the Loewenstein case, the Board held that in 
these circumstances it was neither as a matter of law 
authorized to, nor as a matter of policy shoud it, pro- 
ceed to an election on an employer’s petition. The 
Board has now concluded that the “Loewenstein doc- 
trine’”? should be reversed.” The reasons therefor 
will be detailed hereinafter. 

The Board in Loewenstein construed Section 9 (ec) 
(1) (B) and 9 (f) and (h) of the Act as precluding 
it from directing an election on an employer’s peti- 
tion where the only union which makes a claim of 
majority representation is not in compliance. 

Section 9 (c) (1) (B) prescribes that a petition 
filed with the Board by an employer shall allege “that 
one or more individuals or labor organizations have 
presented to him a claim to be recognized as the repre- 
sentative defined in section 9 (a).”’ 


13 Other cases applying the “Loewenstein doctrine” and which, 
of course, are also overruled are: Staten Island Cleaners, Inc., 
93 NLRB 396; Zhe Federal Refractories Corporation, 100 
NLRB 257; Law Tanning Company, 109 NLRB 268; Darling 
and Company, 116 NLRB 374; Mine Mill and Supply Company, 
118 NLRB No. 110; Sprouse-Reitz Co., 119 NLRB No. 87. 
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As originally enacted, and as they appeared when 
Loewenstein was decided, Section 9 (f) and (h) pro- 
vided, in pertinent part, that: 
| No investigation shall be made by the Board 

of any question affecting commerce concerning 
the representation of employees, raised by a 
labor organization under subsection (¢) of this 
section, no petition under section 9 (e) (1) shall 
be entertained, and no complaint shall be issued 
pursuant to a charge made by a labor organiza- 
tion under subsection (b) of section 10... 
[unless such labor organization shall have com- 
plied with the filing requirements of said sec- 
tions as prescribed therein. ] “ 

In interpreting the above subsections, the Board 
reasoned that: the question concerning representation 
referred to in Section 9 (f) and (h), although brought 
to the Board’s attention by the employer’s own peti- 
tion under Section 9 (c) (1) (B), is—in the words 
of Section 9 (f) and (h) * * * “raised by a labor 
organization’’; the question is raised by the affirmative 
elaim made by the union that it represents a majority 
of the employees of the employer within an appro- 
priate unit and, absent such claim, the Board would 
be without jurisdiction to proceed with its investiga- 
tion under Section 9 (ce) (1) (B); although it is the 
employer’s petition in such a case that sets the Board’s 
machinery in motion, it is an individual’s or a labor 
organization’s initial claim for recognition that makes 
it possible for the employer to invoke that machinery ; 
it is therefore the claiming individual or labor organi- 
zation that raises the question concerning representa- 
tion, not the employer; as subsections (f) and (h) of 


% The language “no petition under section 9 (e) (1) shall be 
entertained” has since been eliminated from Section 9 (f) and 
‘(h). Section 9 (e) (1) referred to union petitions for authority 
to execute union-security agreements. 





4) 


Section 9 speak in terms of questions raised, rather 
than of petitions filed, by unions, the statutory lan- 
guage supports the application of these subsections to 
proceedings instituted by petitions filed by employers; 
and, in view of the foregoing, an employer’s petition 
must be dismissed if the union claimant is not in 
compliance with Section 9 (f) and (h). 

Members Jenkins and Fanning, who have not had a 
previous opportunity to pass upon this question, agree 
with and adopt Member Rodgers’ construction of the 
language of Section 9 (f) and (h)—as expressed by 
him in his dissent in the Darling case.* In the 
opinion of these three Members, the Board in Loewen- 
stein misinterpreted and misapplied the pertinent 
statutory language. For, the words of Section 9 (f) 
and (h) do not refer to employer petitions, but merely 
prohibit the investigation of questions concerning 
representation “raised by a labor organization under 
subsection (c) of this section,”—words which, in their 
context, have application only to representation peti- 
tions filed by unions. Thus, as originally enacted, the 
words “raised by a labor organization under subsec- 
tion (c) of this section” in the first clauses of Section 
9 (f) and (h) were followed directly by the language: 


No petition under section 9 (e) (1) shall be 
entertained, and no complaint shall be issued 
pursuant to a charge made by a labor organiza- 
tion under subsection (b) of section 10. * * * 
The language of these latter clauses clearly refers to 
procedural steps taken by labor organizations under 
the Act—that is, the filing with the Board of a union- 
security authorization petition, or a charge. The 
direct conjunction of these clauses with the words 
“raised by a labor organization under subsection (¢) 


25 See footnote 13, supra. 
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of this section,” demonstrates that these latter words 
also refer to a procedural step taken by a labor organ- 
ization—that is, the filing of a representation petition. 
In its context, therefore, these Members do not think 
it material that the first clauses of Section 9 (f) and 
(h) speak of questions raised rather than petitions 
filed and the emphasis that the Board in Loewenstem 
placed on this fact seems to them to be unwarranted. 
Accordingly, they find no legal or statutory impedi- 
ment to placing a union claimant’s name on the ballot 
and directing an election on an employer’s petition 
where the union is not in compliance with the filing 
requirements of the Act. 

- With respect to the policy question, the Board in 
Loewenstein held that it should not entertain an em- 
ployer’s petition where recognition is requested by a 
noncomplying union. The Board reasoned that: a 
fundamental objective Congress sought to achieve in 
Section 9 (£) and (h) was to prevent a noneomplying 
union from being beneficiary of any Board investiga- 
tion of a question concerning representation by with- 
holding the processes of the Act from such labor 
organization; if a noncomplying union were placed on 
the ballot and won the election, the Board would not 
issue a certification to it, but a victory at the polls— 
even without a later certification—would confer cer- 
tain moral and practical advantages on the union 
which the basic policy of Congress appeared to dis- 
countenance; while this conclusion might sometimes 
result in depriving an employer of information which 
the Act would permit him to secure if only a comply- 
ing union was affirmatively claiming representative 
status, conflicting policy considerations were before 
the Board; and, the exclusion of a noncomplying 
‘union from the ballot in a ease where the employer 
was the petitioner was more nearly consistent with 
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the supervening policy of denying the imprimatur of 
Government to such a labor organization. 

Chairman Leedom and Members Rodgers, Jenkins, 
and Fanning interpret the recent decision of the Su- 
preme Court in the Bowman case” as effectively un- 
dermining the policy basis for the ““Toewenstein 
doctrine.’”’** In that case, the Board had issued a 
Decision and Order” finding that the employer had 
rendered illegal support and assistance to District 50, 
United Mine Workers of America—a noncomplying 
union—thereby violating Section 8 (a) (2) of the 
Act. In accord with the Board’s standard remedy, 
the employer was ordered to cease recognizing Dis- 
trict 50 and to withdraw and withhold recognition 
from it unless and until it shall have been certified 
by the Board as the exclusive bargaining representa- 
tive of the employees. 

The Supreme Court held that the Board’s Order 
conditioning the future recognition of an assisted non- 
complying union on a Board certification constituted 
an abuse of the Board’s discretionary power in that a 
noncomplying assisted union is not eligible for a 
Board certification and therefore employees might 
never have an opportunity to select it as their repre- 
sentative. The Court concluded, however, that the 
Board did have the power to condition such recogni- 
tion upon an election not followed by a certification. 


6°. L. R. B. v. District 50, UMW (Bowman Transporta- 
tion, Inc.) , 355 U. S. 453. 

7 Chairman Leedom also finds in the Supreme Court’s de- 
cision very persuasive reasons for agreeing, as he does, with 
the rejection of the legal basis for the “Loewenstein doctrine.” 
Member Rodgers considers the decision as constituting con- 
firmation of the views expressed by him in his dissent in the 
Darling case, footnote 13, supra, with respect to the policy 
basis for the “Loewenstein doctrine.” 

18112 NLRB 387. 
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An election, the Court stated, ‘“‘would properly recon- 
eile the objectives of eliminating mmproper interfer- 
ence and preserving the employees’ full choice of a 
bargaining representative.” It would “achieve the 
Board’s prime objective in these cases, viz., to ‘dem- 
onstrate that * * * [the assisted union’s] right to be 
the exclusive representative of the employees involved 
has been established in an atmosphere free of restraint 
and coercion.’ ” 

The Board recognizes that this case arose in the 
posture of Court consideration of appropriate imple- 
mentation of the Board’s remedial powers under Sec- 
tion 10 of the Act and, indeed, that the Court stated 
that the prohibitions of Section 9 (f), (g), and (h) 
and the requirement of Section 9 (ce) of Board-con- 
ducted elections “are concerned not with remedial or- 
ders under Section 10 (¢), but with questions of 
representation and unfair labor practices ‘raised by a 
labor organization.’” However, the Board cannot dis- 
regard either the language of the Court heretofore 
referred to or the following statements of the Court 
which, in the Board’s opinion, taken together, render 
untenable the policy basis for the ‘‘Loewenstein doc- 
trine’”’: ‘‘[t]he single objective of § 9 (£), (g) and 
(h) was ‘to stop the use of the Labor Board’ by non- 
complying unions”; “[n]othing in the subsections * * * 
is a barrier to the conduct by the Board of an election 
not followed by a certification * * *”; “‘ ‘[s]ubsections 
(£), (g) and (h) of § 9 merely describe advantages 
that may be gained by compliance with their condi- 
tions. The very specificity of the advantages to be 
gained and the express provision for the loss of these 
advantages imply that no consequences other than 
those so listed shall result from noncompliance’ ’’; and, 
“¢Congress did not in § 9 (£), (g), and (h) make the 
filing required by those subsections eompulsory or a 
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condition precedent to the right of a noncomplying 
union to be recognized as the exclusive representative 
of the employees.” 

As the Board reads the entire opinion of the Su- 
preme Court in the Bowman case, the Court is clearly 
indicating that the Board should not concern itself 
solely and exclusively, as it did in Loewenstein, with 
an objective of Congress to deny the benefits of the 
Act to a noncomplying union. On the contrary, pri- 
mary consideration must be given to the rights of the 
noneomplying union, the employees, and the employer. 
With regard to the rights of, and advantages to, a 
noncomplying union the Court points out that they 
should be restricted solely to the limited extent ex- 
pressly provided in Section 9 (f), (g), and (h). With 
respect to the rights of the employees, the Board is 
very impressed. with the vigorous emphasis placed by 
the Court in Bowman upon the fact that the Board, 
in fashioning its remedy for the unfair labor prac- 
tices found, must take into account and preserve “the 
employees’ full choice of a bargaining representative.”’ 
In the Board’s opinion, parity of reasoning requires 
the conclusion that in a “‘Loewenstein situation”’ de- 
cisive weight should be given to the interests of the 
employer and the employees in resolving the repre- 
sentative status of a union which is seeking recogni- 
tion, even though by virtue of its noncompliance the 
union itself could not directly petition the Board for 
an election. Accordingly, in a proceeding instituted 
by an employer’s petition,” the Board shall henceforth 
place the name of a noncomplying union claimant on 
the ballot and direct an election, provided, however, 


2° Cf, Harris Foundry & Machine Co., 76 NLRB 118, placing 
the name of a noncomplying union on the ballot in a proceed- 
ing instituted by a decertification petition. 
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that if the union wins the election and is not in com- 
pliance, only the arithmetical results will be certified. 
“The Board realizes that, as was noted in the 
Loewenstein case, the noncomplying union claimant’s 
victory at the polls may confer upon it certain ad- 
vantages. However, this is likewise true with respect 
to the conduct of an election involving the nonecomply- 
ing assisted union in the Bowman case. Moreover, it 
is the Board’s opinion that any benefit which the 
union may derive from having its status determined 
in a Board election should be regarded, as the Court 
appears to have suggested in Bowman, as of an inci- 
dental character and not contrary to the letter and 
spirit of Section 9 (f), (g), and (h). 
- Having duly considered the briefs, the record in this 
ease, and having accorded the Union an opportunity 
for oral argument, and being fully advised of all the 
problems which are presented by this case, the Board, 
after due deliberation and consideration of the com- 


plexity of the issues involved, and after having had 
due regard for the rights of the parties and the public 
involved herein, has come to the conclusions herein- 
above set out. 


Dated, Washington, D. C., May 27, 1958. 


[sEaL ] Boyp LEEvom, Chairman 

Purr Ray Ropcers, Member 

JosePH ALTON JENKINS, Uember 

JOHN H. Fannine, Member 
| NationaL Lasor RELATIONS Boarp. 
STEPHEN 8. Bean, Member, dissenting : 
- I would adhere to the long-established rule first 
enunciated in the Herman Loewenstein case and there- 
fore dismiss this petition because the Union named as 
claiming recognition is not in compliance with the fil- 
ing requirements of the statute. In my opinion, the 
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statute, read in its entirety, denies to noncomplying 
unions not only direct benefits from this administra- 
tive agency, but also such indirect assistance as would 
inhere in a majority vote for a union which is denied 
only the technical formality of a paper certificate. 
Dated, Washington, D. C., May 27, 1958. 
SrepHEN 8. Bean, Member 
NationaL Lasor RELATIONS Boar. 


U. 3. GOVERNMENT PRINTING OFFICE: 1958 
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The Board, in its brief, argues that See. 9 (f), (g¢), and 
(h), the primary statutory provisions involved in this case, 
are ‘‘inexact and ambiguous,’’ and thus permits the Board 
to interpret their meaning within the scope of its statu- 
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tory discretion. Then, exalting the area of so called policy 
determinations above the meaning of statutory language, 
the Board argues that the rights given employers to obtain 
information flowing from a Board election are paramount 
to other considerations in the Act. We believe these two 
major contentions are demonstrably wrong, and will pro- 
ceed to discuss them under various appropriate headings. 


(a) The So Called “Ambiguity” of Sec. 9 (£) (pp. 10-12)? 


The crux of the Board’s position (p. 10) is that its in- 
‘terpretation in Retail Associates is within the scope of its 
statutory discretion. That discretion must extend, says 
‘the Board, to interpretation of the critical words of Sec. 
'9 (f), ‘‘raised by a labor organization.’’ ‘‘Manifestly, 
says the Board, ‘‘even without examining the merits of the 
respective positions, the statutory terms here in question 
are ambiguous and inexplicit’’ (p. 12). 


The only ambiguity is that interjected by the Board in 
its attempt to create an issue. The term, ‘‘raised by a 
labor organization,’’ has been consistently interpreted 
throughout the years since 1947 without any evidence of 
existing under a cloud of ambiguity. The Board, just as it 
“held in Loewenstein, has without exception ruled that an 
| employer may file a representation petition only when the 
' question concerning representation has been ‘‘raised by a 
labor organization.’’ Less than three weeks ago, in Kenne- 
cott Copper Corp., Chino Mines Division, Case No. 33-RM- 
57 (November 20, 1958), the Board reiterated that an em- 
ployer petition could be entertained only when a question 
of representation had been raised by a labor organization. 
In that case, since the labor union involved had not prop- 
erly raised a question, the employer’s petition for an elec- 
tion was dismissed. 


1 Page references are to pages of the Board’s typewritten brief served 
upon appellants December 4, 1958. 
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The Board tries to find ambiguity in the phrase, ‘‘raised 
by a labor organization,’’ by asserting that the phrase 
itself does not indicate whether it applies only to petitions 
filed by unions or to all petitions where the question con- 
cerning representation is raised by labor organizations. 
But the language of Sec. 9 (f) and (h) states that ‘‘no in- 
vestigation shall be made . .. of any question ... raised 
by a labor organization.’? To repeat our position stated 
in our main brief, an employer can file a petition only 
when the question is raised by a labor organization. There 
has never been any doubt about what ‘‘raised by a labor 
organization’? means in this context—it is that a union 
must affirmatively assert a claim to represent employees. 
To call such a phrase ambiguous after eleven years of un- 
questioned interpretation, when the statutory language it- 
self is couched in relatively simple words, is only an at- 
tempt to confuse for the purpose of trying to sustain a 
questionable legal position. 


Apparently what the Board really means in its so called 
‘‘ambiguous’’ argument is that there are ‘‘conflicting policy 
considerations,’’ referred to by the Board in Loewenstei. 
But these so called conflicting policy considerations, as the 
1947 Board recognized, are not found in the bowels of Sec. 
9 (f) and (h), but are created only because Sec. 9 (c) (1) 
(B) permits an employer to file a representation petition 
when a union raises the question. Conflicting policy con- 
siderations, if such be found to exist, contained in two 
separate statutory provisions, do not make precise lan- 
guage of one statutory provision per se ambiguous. The 
Board in an effort to read ‘‘conflicting policy considera- 
tions’’ into the phrase ‘‘raised by a labor organization,’ 
has again resorted to the regrettable practice of quoting out 
of context. The 1947 Board after showing that Sec. 9 (f) 
and (h) created a statutory prohibition against investigat- 
ing employer petitions when the unions involved were not in 
compliance, only then referred to ‘‘conflicting policy con- 
siderations’’ in the context of acknowledging that its hold- 
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ing did, in fact, deprive the employer of a determination 
of a claiming union’s majority status. 


‘But the supervening policy found by the Loewenstem 
Board was in the language of See. 9 (f) and (h) which pro- 
hibited investigation of any question raised by a labor or- 
ganization. As the Supreme Court so aptly put it in Labor 
Board v. Dant, 344 U.S. 375, 385: ‘We hold that the sought- 
for congressional intent is found in the language of the 
Act.”’ 


“The Board of necessity had to make the ‘‘ambiguous”’ 

argument in order to give it the required leeway to make 
its own statutory interpretation, right or wrong, and argue 
that it was within its discretion to do so. It is in this 
posture that the Board submits that on the face of the stat- 
ute, the Board may entertain an employer petition without 
plainly violating any express statutory command (p. 12). 
But this is simply not so. The face of Sec. 9 (f) states 
that no investigation shall be made of any question raised 
by a labor organization under See. 9 (ec). Section 9 (c) 
(1) (B), the applicable part of Sec. 9 (c) which must 
be read in conjunction with Sec. 9(f), allows an em- 
ployer to file only when presented with a claim of 
representation by a labor union. Thus it is precisely on 
the face of the statute (Sec. 9 (f) and See. 9 (ce) (1) (B)) 
that the Board is forbidden to do what it attempts to 
justify here. There is no ambiguity, only careful statutory 
reading is required to comprehend quickly the congres- 
sional mandate. 


2 Herman Loewenstein, Inc., 75 NLRB 375, 21 LRRM 1032, at 1033: 


‘<The Board recognizes to be sure, that this conclusion may sometimes 
result in depriving an employer of information which the amended Act 
would permit him to secure if only a complying labor organization or 
organizations were affirmatively claiming representative status. Con- 
flicting policy considerations are before us; the amended Act and its 
legislative history provide no sure answer as to which should prevail. 
We believe, however, that the exclusion of non-complying unions from 
the ballot in cases where employers are the petitioners is more nearly 
consistent with the supervening policy of denying the imprimatur of 
Government to such labor organizations.”’ 
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Likewise, the Board may not properly stand on the argu- 
ment that interpretation of the statute itself is a discre- 
tionary function which should not be disturbed by the 
courts. To sustain this theory, the Board has taken 
a quotation out of context from Panama Canal Co. 
v. Grace Line, 356 U.S. 309, implying that such hold- 
ing is authority for the ‘‘statutory discretion’’ posi- 
tion taken here. Any perfunctory reading of Pana- 
ma Canal Co. will demonstrate the vast difference 
in the two situations. The Canal Company was ‘‘author- 
ized”? to prescribe tolls and to change them. At issue in 
that proceeding was the propriety of a formula for fixing 
Panama Canal tolls committed to the agency by Canal Zone 
Code, Title 2, Sec. 411. The Supreme Court there said: 


‘We think the initiation of a procedure for readjust- 
ment of the tolls of the Panama Canal is a matter 
that Congress has left to the discretion of the Panama 
Canal Co. Petitioner is, as we have seen, an agent 
or spokesman of the President in these matters. It is 
‘authorized’ to prescribe tolls and to change them. 
Canal Zone Code, Tit. 2, Sec. 411. But the exercise 
of that authority is far more than the performance of 
a ministerial act. As we have seen, the present con- 
flict rates over questions that at heart involve prob- 
lems of statutory construction and cost accounting: 
whether an operating deficit in the auxiliary or sup- 
porting activities is a legitimate cost in maintaining 
and operating the Canal for purpose of the toll for- 
mula. These are matters on which experts may dis- 
agree; they involve nice issues of judgment and choice 
(citing cases) which require the exercise of informed 
discretion. (Citing cases.) The case is, therefore, 
quite unlike the situation where a statute creates a 
duty to act and an equity court is asked to compel the 
agency to take the prescribed action.’’ 


Here, the statute creates a duty not to act, but the 
principle is the same. Thus a decision to leave to the 
expertise of the Panama Canal Co., the fixing of canal tolls, 
involving economic problems of cost accounting, is hardly 
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authority for the position that a quasi-judicial agency like 
the NLRB is free to exercise its untrammeled discretion to 
interpret a statutory mandate prohibiting certain activity 
free of judicial interference. 


(b) The Board Continues to Quote Bowman Out of Context to 
' Sustain a Representation Case Theory Not Applicable to 
Bowman (pp. 14-16) 


‘The Board continues to rely heavily upon NLRB v. 
District 50, United Mine Workers (Bowman Transporta- 
tion Co., Inc.), 355 U.S. 453, the so called Bowman case, 
as an antidote to the policy considerations advanced by 
the Board in Loewenstein (p. 14). To make this argu- 
ment, the Board continues to resort to the regrettable 
practice of chopping a key sentence in the middle, 
omitting the portions not favorable to its argument, and 
leaving the impression that its own quoted portion was 
the heart of the Court’s holding. Without attempting to 
evaluate in any way the fact that Bowman was solely con- 
cerned with remedial orders under Sec. 10 of the Act, 
where the Supreme Court was dealing only with the 
problem of whether ultimate certification was proper as a 
remedy, the Board emphasizes a portion of a sentence, 
‘Nothing in the subsections, for example, is a barrier to 
the conduct by the Board of an election not followed by a 
‘¢eertification.”? (P. 15) Where the Board inserts a 
period, the Supreme Court added a comma, and continued 
the sentence with these key words, ‘‘or to the making of 
an arrangement with another appropriate agency, state 
or federal, for the conduct of the election under conditions 
prescribed by the Board.”’ 


Furthermore, it may be seen that if Bowman really 
stands for as much as the Board brief would have us 
believe, then it would truly be authority for reversing 
Loewenstein as a matter of law. This is so because the 
emphasized portion of a single sentence quoted out of con- 
text by the Board which states that nothing in the sub- 
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sections (Sec. 9 (f), (g), and (h)) is a barrier to the 
conduct of an election not followed by a certification would 
effectively eradicate Loewensteim altogether if it were 
applicable to the instant case. But the Board recognized 
in Retail Associates that Bowman was no authority in law 
to reverse Loewenstein. This was acutely pointed out in 
the dissenting opinion in Concrete Jowsts Products, 120 
NLRB No. 198 (Appellant’s Brief, p. 42), and the Board 
brief here stands only on the limp position that Bowman 
undermined the policy of Lowenstem. We earnestly 
suggest that the true evaluation of Bowman is found in 
appellants’ main brief, p. 37 ff. 


(c) The Board Improperly Evaluates the Benefits to 
Non-Complying Unions (pp. 16-17) 

The Board’s brief, again to buttress its position, implies 
that the only ‘‘benefit”’ a noncomplying union can gain by 
the Board’s present rule is the winning of an election con- 
ducted under Board auspices, as if such a benefit were too 
insignificant for further consideration. But indeed, such 
a benefit is at the heart of Sec. 9 of the Act, touching the 
whole representation process, certainly one of the Act’s 
most important and beneficial provisions. 


Aside from this strange belittling of such a crucial part 
of the law, the Board conveniently neglects to inform the 
Court of the substantial benefits flowing from the winning 
of such an election. Once a majority is established by such 
a Board election, the union becomes the statutory bar- 
gaining agent pursuant to section 9 (a). The employer is 
legally bound to recognize and bargain with this non- 
complying union. United Mine Workers v. Arkansas Oak 
Flooring Co., 351 U.S. 62. While a failure to bargain 
could not be redressed by the filing of charges with the 
Board by the noncomplying union, the majority union 
could far more effectively strike for recognition. The 
employer would be faced with an unfair labor practice 
strike and would not be permitted to replace his striking 
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employees. Should he attempt to do so, the individual 
employees could then file charges and gain redress. The 
establishment of majority status would be at the heart of 
their claim. This entire line of reasoning is set forth with 
decisive clarity in NLRB v. Pecheur Lozenge Co., 209 F. 2d 
393 (CA 2, 1953), cert. den. 347 U.S. 953—a perfect 
illustration of this point. By this route, the noncomplying 
union would have received the fullest benefits of the 
representation process—obviously contrary to the whole 
purpose and meaning of Sec. 9 (f), (g), and (h). 


The Board seems to think the benefit to an employer 
rests upon the loss of an election by a noncomplying union. 
Indeed, its major argument rests on this premise. Hence 
it argues no benefit in fact accrues to a noncomplying 
union, and the employer is in a more advantageous posi- 
tion. But the statutory policy is not predicated upon 
whether a noncomplying union wins or loses an election. 
The Act prohibits any investigation, regardless of what 
the electoral forecast might be. Further, the Board 
implies that a union confident of winning an election would 
happily comply, while if its election outlook was not hepe- 
ful, it would blithely fall out of compliance to avert an 
unwelcome result. This argument disastrously overlooks 
the substantial benefits a noncomplying union must give up 
as the price of noncompliance. 


In fact, the advantages of compliance status are so great 
that it is little wonder that the Board was never plagued 
with the problem its brief now purports to fear, in all 
the eleven years that Loewenstein remained in force. Here 
are some of the substantial benefits of compliance that 
must be given up when unions take the same course 
followed by these appellants: 


1. A noncomplying union may not obtain NLRB 
elections by filing petitions, one of the most important 
benefits of the Act. These appellant unions which repre- 
sent employees of other employers as well as those of 
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the three Toledo department stores involved in this pro- 
ceeding, offer a case in point. These unions seek to 
organize other non-union concerns in the retail field in 
Toledo, Ohio, but may never use the Board’s processes 
for this important purpose as long as they remain out 
of compliance. This is a serious handicap in the retail 
field. 


2. A noncomplying union may not execute a union shop 
agreement with any employer, pursuant to See. 8 (a) (3) 
of the Act, which makes compliance a necessity for the 
legality of such agreements. The Court is undoubtedly 
aware of the great importance of such union security 
clauses to labor organizations.* 


3. Noncomplying unions may not protect themselves 
from employer refusals to bargain by filing charges pur- 
suant to Sec. 8 (a) (5) of the Act. While majority strikes 
for bargaining rights may have some protection, strikes 
may not be won, or may not be possible where employees 
are reluctant to leave their jobs. However, many bar- 
gaining rights within the purview of See. 8 (a)( 5) are 
necessary elements within the collective bargaining 
process, such as the furnishing of necessary information 
by the employer, including data concerning inability to 
pay (NLRB v. Truitt Manufacturing Co., 351 U.S. 149), 
data on wage rates and job classifications (NLRB v. Item 
Co., 220 F. 2d 956 (CA 5, 1955)), data on time-study and 
job evaluation (J. I. Case Co. v. NERB, 41 LRRM 2679 
(CA 7, 1958)), data on seniority lists (Stem-Way Clothing 
Co., 103 NLRB 1314, enforced CA 6, 1955, 36 LRRM 2576), 
data necessary for the processing of grievances (New 
Britain Machine Co., CA 2, 1954, 33 LRRM 2461), and 
innumerable other items. A noncomplying union would 


3 The public furore raised in the 1958 elections in at least six states. where 
so called ‘‘right-to-work’’ laws were subjects of referenda illustrates the 
point. Organized labor fought such laws with all its vigor, and led successful 
campaigns against them in California, Ohio, Idaho, Washington, and Colorado. 
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have no way of enforcing its right to any of these demands 
necessary for effective collective bargaining. 


4. Noncomplying unions would give up rights of limited 
secondary boycott activity, which are protected in Sec. 
8 (b) (4) (B) of the Act. 


5. Noncomplying unions would not be able to protect 
their bargaining rights from strikes by raiding unions, a 
protection that is given to complying unions who are 
certified (Sec. 8 (b) (4) (C)). This right is of fundamental 
importance. 


6. Noncomplying unions would give up rights under 
See. 8 (b) (4) (D) to force proper assignments of work 
which are protected where an employer is failing to con- 
form to a certification by the Board. 


Besides these statutory rights, a noncomplying union 
must face the censure of its community when it declines 
to make public record of its financial reports and affirm 
that its officers are free of Communist controls. 


Thus it may be seen that events and considerations only 
of the most critical importance can compel labor unions 
such as appellants to take the hazardous position of failure 
to comply. For the Board to suggest that unions under 
the Loewenstein rule would frivolously skip in and out of 
compliance to take advantage of particular situations is 
simply not to be aware of the realities of labor- 
management life. | 


Of course, the Board itself has already recognized that 
the Loewenstein rule afforded it no particular problems 
of the kind the Board purports to fear now. In Darling 
and Co., 116 NLRB No. 48, the dissenting opinion of 
Member Rodgers exercised some of these same hobgoblins.* 


fae It is interesting to note that practically all of the last portion of the 
Board’s brief here, pp. 18-25, is patterned after the dissent of Member 
Rodgers in Darling. 
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The Board majority, in reapproving Loewensteimm, said, 
‘We have reconsidered these arguments in the light of 
the history of the doctrine’s application and find in them 
no compelling reason to reverse the established policy.”’ 
Thus, why is the Board so concerned in 1958 about 
‘‘nolicies’’ that created no particular difficulty in ten years 
of previous Board history? 


(d) The Board Continues to Subvert Statutory Language to Its 
Current Ideas of What Proper “Policy” Ought to be 
(pp. 18-25) 

In its brief, the Board places primary emphasis on the 
so ealled policy question before it reaches its ‘‘construc- 
tion of the statutory language.’’ This in itself is a 
demonstration of the weakness of the horse that must 
follow behind the cart. In arriving at the statutory 
language, the Board follows its Retazl Associates opinion 
by asserting that the critical words, ‘raised by a labor 
organization,’’ in Sec. 9 (f), refer only to procedural 
steps taken by a labor organization. It equates the filing 
of a union petition with the filing of a charge of unfair 
labor practices and the seeking of a union security election 
(now removed from the Act) as procedural steps. But 
Sec, 9 (f), in setting up disabilities for noncompliance, 
contained prohibitions involving three separate and dis- 
tinct parts of the statute: 1. questions of representation 
raised by a labor organization under Sec. 9 (c); 2. union 
shop elections brought about only by the filing of a union 
petition under Sec. 9 (e) (1), and 3. the issuance of a 
complaint in proceedings to enforce unfair labor practices 
under Sec. 10. These are all distinct substantive rights 
deriving their meaning, not from other portions of 
Sec. 9 (f) dealing with distinct subject matters, but from 
the other statutory sections to which they refer. Thus 
the meaning of the prohibition of investigation of questions 
concerning representation raised by a labor organization 
under Sec. 9 (c) can only be determined by reference to 
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Sec. 9 (c). That portion of Sec. 9 (c) applicable here— 
See. 9 (c) (1) (B)—denies the employer the right to file 
a petition unless a claim of representation has first been 
presented to him by a union. 


In any event, had Congress desired that Sec. 9 (f) be 
interpreted to apply only to union petitions, it could so 
easily have said so (Appellants’ Brief, p. 27). Congress 
demonstrated in the provisions of 9 (f) that it knew how to 
‘refer to labor unions when it intended that the particular 
provision apply only to labor organizations. It is highly 
significant that in the critical portion of 9 (f) involved 
here, had Congress intended to refer only to labor union 
petitions, it could have referred to Sec. 9 (¢) (1) (A) only 
which deals with petitions filed by labor organizations. 
Instead, in 9 (f) it referred to Sec. 9 (c) which encom- 
passes both petitions filed by labor organizations 
pursuant to Sec. 9 (c) (1) (A) and employer petitions 
under Sec. 9 (c) (1) (B), thus manifesting a clear 
intention to cover both union and employer petitions. 


The Board attempts to demonstrate an inconsistency 
‘between the Loewenstein policy and that applied in 
‘decertification proceedings under the rule set down in 
‘Harris Foundry & Machine Company, 76 NLRB 118 
(p. 19). In Harris Foundry, the Board placed a non- 
‘complying union on the ballot in a decertification case, and 
‘now it attempts to argue that such a question concerning 
representation was raised by a labor organization. The 
‘Board apparently finds no ambiguity in the phrase, 
‘traised by a labor organization,’’ in this reference. But 
to make such an argument, the Board brief directly con- 
'tradicts the decision in Harris Foundry, a ruling that has 
never been reversed. For in Harris Foundry, decided a 
‘few weeks after Loewenstein, the Board was careful to 
point out: 


‘In the present case, the negative question con- 
cerning representation has been raised, in fact as well 
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as in form, by individuals and not by a labor organ- 
ization (emphasis supplied). Hence, Sections 9 (f) 
and (h) do not prevent the Board from proceeding 
with the investigation and resolving the representa- 
tion question by conducting an election in which the 
Union’s name appears on the ballot.’’ 


Because decertification proceedings are raised by 
individuals, where no current question concerning repre- 
sentation exists between the union and the employer,” the 
eritical words of Sec. 9 (f), ‘‘raised by a labor organiza- 
tion,’’ are clearly not applicable. 


The Board also argues (pp. 20-21) that the statutory 
right of an employer to file a petition would be negated by 
the Loewenstein rule which appellants assert is the only 
correct one. All the statements of legislative history 
quoted, pp. 20-21, are set forth to demonstrate that an 
employer is permitted to file representation petitions 
pursuant to Sec. 9 (c) (1) (B) when faced with a claim 


by a union. But this in fact may not even be doubted.® 
Concededly, Congress gave the employer the right to have 
questions concerning representation raised by labor unions 
determined when it enacted Sec. 9 (c) (1) (B). But 
Congress also enacted a sweeping prohibition in See. 9 (f) 
and (h). In any balancing of one statutory provision 
against another, it may be readily seen that the broad 


5Sec. 9 (c) (1) (A) (ii) permits the filing of decertification petitions 
where it is asserted that the ‘‘labor organization, which has been certified 
or is being currently recognized by their employer as the bargaining repre- 
sentative, is no longer a representative as defined in section 9 (COVA Seay 
Thus, any question of representation involving the union and the employer 
would have been resolved by prior certification or prior recognition. Congress 
felt it desirable, however, to provide employees a mechanism, to decertify 
an incumbent union at any appropriate time. But this procedure does not 
involve a claim raised or presented by a labor organization. 


6Much of the fragmentary legislative history relied on by the Board 
(pp. 20-22) goes only to show that Congress intended to give the employer 
this privilege. But none of this legislative history makes reference in any 
way to the precise effect of Sec. 9 (f) and (h) on this privilege, and is 
thus almost totally valueless. 
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prohibitory language of See. 9 (f) forbidding investiga- 
tions of any question concerning representation raised by 
a noncomplying union must take precedence over the 
provisions of See. 9 (c) (1) (B). Again, these were the 
conflicting policies that the Board mentioned in Loewen- 
stein where it recognized that Sec. 9 (f) was a supervening 
policy because of its statutory language. 


Indeed, much of the Board’s entire appeal in its so called 
statutory argument (which is based almost entirely upon 
policy evaluations) is a plea that should be addressed to 
Congress. In 1956, the Board itself recognized this when 
it said in Darling & Co.: ‘‘At this late date, we are of 
the opinion that Congress, and not the Board, should 
determine whether or not the Loewenstein policy in- 
correctly reflects Congressional intent as expressed in 
Section 9 (f) and (h) of the amended Act, or whether the 
Act should be modified to better resolve conflicting policy 
considerations.”’ 


The Board also strains desperately in an attempt to 
show that Congress was only concerned with ultimate 
certification rather than with investigation of the repre- 
sentation process (pp. 22, 24). But the Board recognizes 
the perils of such a position (p. 22) when it concedes such 
an argument may prove too much. If certification were 
the only end-result sought to be curbed, logic compels the 
conclusion that it would be just as sound, policywise, to 
resolve all representation questions raised by labor 
organizations, whether by union petition or no, with 
arithmetical results. Indeed then, all parties, including 
employers, employees, and union, would have the benefit 
of the electoral information the Board seems to think 
should be theirs. 


In an effort to elevate an employer privilege to have an 
electoral determination to a preferred position over the 
strict prohibitions of Sec. 9 (f) and (h), the Board again 
‘eonveniently forgets that other worth-while objectives of 
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the Act must also step aside before the harsh command of 
that provision of the statute. The peaceful resolution of 
representation disputes was one of the primary purposes 
behind the passage of the Wagner Act, and retained in 
the Taft-Hartley Act, but they may not be resolved when 
a noncomplying union raises a representation question. 
Free and orderly collective bargaining was another 
fundamental goal of the national labor policy by statute, 
put a union’s right to enforce collective bargaining before 
the Board must be swept aside when it fails to comply 
with Sec. 9 (f) and (h). Protection against employer 
interference with employee rights, provided for in Sec. 7 
of the Act, is likewise a cardinal goal of the statute, but 
no labor union not in compliance can file charges to protect 
these employee rights. All these major benefits of the law 
must step aside when the union does not comply with 
Sec. 9 (f) and (h). Therefore, it is indeed specious to 
claim that an employer right to file a representation 


petition is now more sacred than these other fundamentals 
of the law, and deserves a preferred position of exclusion 
from the confines of Sec. 9 (f) (h) when other benefits may 
not be accorded such favoritism. 


(e) Conclusion 


It is apparent that the only ambiguity created in the 
critical language of Sec. 9 (f) and (h), ‘‘raised by a 
labor organization,’’ is placed there by the Board’s 
bizarre interpretation in 1958 after eleven years of con- 
sistent decision-making. The statutory language is quite 
clear, and it precludes the board policy claims that the 
1958 Board now finds dominant. The conflicting policies 
that the Board purports to read into See. 9 (f) are not in 
the language of the section itself, but can be considered 
only in the light of the policy of See. 9 (c) (1) (B) to 
provide an employer with an opportunity to petition for 
an election. Section 9 (f) and (h), as the Board recognized 
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in Loewenstein, set forth a supervening policy based upon 
the statutory language. 


|The Board’s effort to reverse Loewensteim is no more 
than an attempt to rewrite the statute and substitute the 
policy views of the 1958 personnel for the statutory policy 
enunciated by Congress. This is improper. If Sec. 9 (f) 
and (h) afford any protection to a noncomplying union 
hazarding noncompliance under the unusual circumstances 
of this case, Congress is the forum in which corrections 
should be made. Only Congress can reverse the rule of 
Loewenstein which is a true reflection of the provisions of 
9 (f) and (h). 
| Respectfully submitted, 

S. G. Lippman 


JoserH KE. Fintey 
1741 DeSales Street, N.W. 


Washington 6, D. C. 
Attorneys for Appellants 


December 8, 1958. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


C. A. No. 2588-58 


Reram Crerks INTERNATIONAL ASSOCIATION, Loca Unton 
No. 128, AFL-CIO, and Reta Crerxs INTERNATIONAL 
Association, Locat Union No. 633, AFL-CIO, 215 
Summit Street, Toledo, Ohio, Plaintiffs, 


Vv. 


Borp LeEepoM, PHILIP Ray Rovcers, StepHeN H. Bean, 
Josep A. JENKiNS, and Jonny H. Fannine, individually 
and as members of the NationaL Lasor RELATIONS 
Boarp, 330 C Street, S. W., Washington, D. C., 

Defendants. 


Complaint for Injunction 


1. This action arises under the Labor Management Rela- 
tions Act of 1947, 29 U.S.C. See. 151 et seq., an act of 


‘Congress regulating commerce. This court has jurisdiction 
‘under 62 Stat. 931, 28 U.S.C. Sec. 1337. This action also 
arises under Section 10(a), 10(b), 10(c), and 10(e) of the 
"Administrative Procedure Act of 1946 (5 U.S.C. Sec. 1001 


et seq.). 


9. Plaintiffs are voluntary labor organizations having 
approximately 1500 members, and are chartered local 
unions of the Retail Clerks International Association, 
AFL-CIO, and maintain their headquarters at 215 Summit 
Street, Toledo, Ohio. Plaintiffs represent and negotiate 
collective bargaining contracts on behalf of employees in 
' retail stores in Toledo, Ohio, and exist for the purpose of 
the economic enhancement and protection of such employees 
- through the medium of collective bargaining contracts pro- 

viding for improved wages, hours, and working conditions. 


3. Defendant Leedom is the Chairman of the National 
Labor Relations Board at the address above shown, and 
defendants Rodgers, Bean, Jenkins, and Fanning are mem- 
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bers of the National Labor Relations Board and have acted 
in such capacity at all times material herein. 


4, Plaintiffs became involved in a labor dispute in 1957 
with certain department stores in Toledo, Ohio. On No- 
vember 23, 1957, plaintiffs requested that LaSalle’s, a 
Division of R. H. Macy & Co., one of the Stores involved, 
bargain collectively with the plaintiffs who represented a 
majority of the department store employees of LaSalle’s. 
LaSalle’s refused to bargain collectively with plaintiffs 
whose members began a strike against LaSalle’s on No- 
vember 23, 1957, and such strike continues to this day. 
LaSalle’s, the Lion Store, and The Lamson Brothers 
Company petitioned the National Labor Relations Board 
for an election, such election was ordered and directed, 
and plaintiffs filed suit in this Court in Civil Action No. 
966-58 seeking an injunction restraining and enjoining 
defendants from conducting such election. There is cur- 
rently outstanding a decision in C.A. No. 966-58, by Judge 
Edward M. Curran, permanently restraining and enjoining 
defendants from proceeding with an election among the 
three above mentioned stores as one unit. 


5, LaSalle’s, after refusing to bargain collectively with 
plaintiffs on November 23, 1957, has hired replacements 
for each and every member of Plaintiffs on strike. Under 
the provisions of Sec. 9(c) of the Act, members of plain- 
tiff will not be allowed or permitted or be eligible to vote 
in any representation election in which LaSalle’s partici- 
pates. Plaintiffs requested relief against the unlawful 
refusal of LaSalle’s to bargain collectively with plaintiffs 
on November 23, 1957, by filing charges of such refusal 
to bargain with the General Counsel of the National Labor 
Relations Board in Case No. 8-CA-1399, but to this date 
the said General Counsel has failed, refused, and neglected 
to take any action, for which there is no relief available 
under the provisions of Sec. 3(d) of the Act, 29 U.S.C. 
Sec. 153(d). 
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6. On or about January 1, 1958, plaintiff local unions 
ceased to be in compliance with the provisions of Sections 
9(f), (g), and (h) of the Labor Management Relations Act 
(29 U.S.C. See. 159(f), (g), and (h)), and have remained 
out of compliance with such provisions of the law to and 
including the present time. 


7. Section 9(f) of the Labor Management Relations Act 
provides, ‘‘No investigation shall be made by the Board of 
any question affecting commerce concerning the repre- 
sentation of employees, raised by a labor organization 
under subsection (c) of this section and no complaint shall 
be issued pursuant to a charge made by a labor organiza- 
tion under subsection (b) of section 10, unless such labor 
organization and any national or international organization 
of which such labor organization is an affiliate or constitu- 
ent unit’’ shall have filed with the Secretary of Labor the 
necessary information set forth in section 9(f) and to file 
annually with the Secretary of Labor reports bringing up 
to date the information required. 


"8, Section 9(h) of the Act in identical language prohibits 

the Board from conducting any investigation in any ques- 
tion affecting commerce concerning the representation of 
employees where there has been a failure to comply with 
the provisions of that section. 


9, Shortly after the enactment of Section 9(f), (g), and 
(h) into law in 1947, the National Labor Relations Board 
ruled that it had no statutory authority to conduct an 
investigation in representation cases where petitions were 
filed by employers where the labor unions involved were 
not in compliance with the provisions of Sections 9(f), 
(g), and (h). Herman Loewenstein, Inc., 75 NLRB No. 47. 
This statutory rule of law, approved by Congress and 
the United States Supreme Court, was uniformly followed 
until the case of Retaz Associates, Inc., 120 NLRB No. 


66, involving these plaintiffs and the stores mentioned 
above in paragraph 4, was decided on April 11, 1958, 
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wherein defendants overruled the case of Herman Loewen- 
stein, Inc., supra, and stated that henceforth as a rule of 
law in every case where an employer files a representation 
petition when the labor union involved is not in compliance 
with the provisions of Sec. 9(f), (g), and (h), that defend- 
ants will conduct investigations, hold. hearings, direct elec- 
tions, and certify the arithmetical results of such elections. 


10. After Judge Edward M. Curran issued a ruling on 
Friday, September 19, 1958, in C. A. No. 966-58, granting 
a motion by plaintiffs for summary judgment against these 
same defendants herein, permanently restraining and en- 
joining defendants from proceeding to conduct any election 
in a combined unit of three stores, LaSalle’s, The Lion 
Store, and the Lamson Brothers Company undertook to 
begin new proceedings before the National Labor Rela- 
tions Board by filing petitions in Cases No. 8-RM-194, 
8-RM-193, and 8-RM-192, all on September 23, 1958. 


11. The petitions of the three stores were filed pursuant 
to Sec. 9(c)(1)(B) of the Act, 29 U.S.C. See. 159(¢) (1) (B) 
which authorizes an employer to file such petition when one 
or more labor organizations have presented to him a claim 
to be recognized as the representative of his employees. 


12. Pursuant to their announced intention and statement 
of law in Retail Associates, Inc., 120 NLRB No. 66, No. 
66A, involving these same parties, that henceforth they will 
undertake investigations and as a part thereof hold hear- 
ings, direct elections, and certify results in cases where 
employers file petitions even though labor unions are 
not in compliance with the filing provisions of Sections 
9(f), (g), and (h), and notwithstanding the fact that 
plaintiffs have not been in compliance with the aforesaid 
provisions since January 1, 1958, and notwithstanding 
those same provisions of the Act which state, ‘‘No investi- 
gation shall be made by the Board of any question affecting 
commerce concerning the representation of employees 
raised by a labor organization under subsection (c) of this 
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section . . .”’, and notwithstanding plaintiffs’ objections 
that defendants have no authority in law to proceed fur- 
ther, defendants have wrongfully, arbitrarily, and in clear 
violation of Sections 9(f), (g), and (h) of the Act, under- 
taken an investigation of such question affecting commerce 
in Cases No. 8-RM-192, 8-RM-193, and 8-RM-194, through 
their agent, John A. Hull, Jr., Regional Director of the 
Highth Region of the National Labor Relations Board, 
who has scheduled hearings to be held in the above num- 
bered cases in Toledo, Ohio, on Wednesday, October 15, 
1958, at 10 A.M., Eastern Standard Time, as part of such 
investigation. 


13. By reason of the wrongful acts and unlawful conduct 
of defendants complained of hereinabove, unless restrained 
by this Court, plaintiffs will suffer grave and irreparable 
injuries in that they will be subjected to a proceeding 
wholly outside the law, in which defendants have no statu- 
tory authority on which to proceed. They will suffer 
further grave and irreparable injury in that if defendants 


are permitted to proceed with any investigation in Case 
No. $RM-194 in that their members who are on strike 
against LaSalle’s will not be permitted to vote in any 
election directed as a result of such unlawful investigation, 
thus destroying the right of plaintiffs to represent these 
employees. Such unlawful investigation which is designed 
to culminate in an election in which members of plaintiffs 
will not be allowed to vote will jeopardize the lawfulness 
of the current strike against LaSalle’s and subject plaintiffs 
to unfair labor practices, injunctional and damage actions, 
and will otherwise break the strike, cause unemployment 
of hundreds of striking employees with many years of 
seniority standing and protection of collective bargaining 
contracts. 


14. Plaintiffs have no adequate remedy at law and have 
no other means of redress of wrongs complained of here 
except through this action. 
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Wuererore, plaintiffs pray that this Court issue a pre- 
liminary injunction enjoining and restraining defendants 
Boyd Leedom, Philip Ray Rodgers, Stephen H. Bean, 
Joseph A. Jenkins, and John A. Fanning, individually and 
as members of the National Labor Relations Board, their 
officers, agents attorneys, employees, and servants from 
conducting any investigation or hearing in Cases Nos. 
8-RM-192, 8-RM-193, 8-RM-194 in violation of Sections 9(f), 
(g), and (h) of the Act, as aforesaid. Upon final hearing 
in this matter, plaintiffs further pray that any preliminary 
order of this Court be made permanent, and for such 
other and further relief as this Court may deem 
appropriate. 


S. G. Lippman 


Josern HE, FINntey 
1741 DeSales Street, N. W. 
Washington 6, D. C. 


Attorneys for Plaintiffs 
October 14, 1958 


VERIFICATION 
District of Columbia: ss 


S. G. Lippman, being first duly sworn, on oath deposes 
and says that he has read the foregoing complaint by him 
subscribed; that he knows the contents thereof; and that 
he verily believes the matters therein set forth to be true. 


S. G. Lrepman 


Subscribed and sworn to before me this 14th day of 
October 1958. 


Lovise A. STEILL 
Notary Public 
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Temporary Restraining Order 


Upon the complaint in this action, verified by S. G. 
Lippman, Esq., and upon the affidavit of William W. 
Maguire, alleging that defendants, individually and as 
Chairman and members of the National Labor Relations 
Board, have no statutory authority under Section 9(f), 
(g), and (h) of the Labor Management Relations Act 
of 1947, 29 U.S.C. See. 159(f), (g), and (h), to undertake 
any investigation of Cases No. 8-RM-192, 8-RM-193, and 
8-RM-194, now pending before the National Labor Relations 
Board for the reasons set forth fully and in detail in the 
verified complaint; and 


| Jt appearing from plaintiffs’ complaint that the defend- 
ants have already ruled and stated in the case of Retail 
‘Associates, Inc., 120 NLRB No. 66 and No. 66A, a matter 
involving plaintiffs herein and certain department stores 
in Toledo, Ohio, that henceforth in all cases as a matter of 
law where employers have filed petitions where labor unions 
are not in compliance with the provisions of Sections 
9(f), (g), and (h) of the Act they will undertake investi- 
gations, hold hearings, direct elections, and certify results, 
have and are applying this rule of law in the pending 
representation proceedings, and are firmly committed 
thereto despite plaintiffs’ protests and arguments that the 
National Labor Relations Board does not have authority 
under law to investigate and as a part thereof to hold 
hearings, direct elections, and certify results; and 


It appearing further from plaintiffs’ complaint that any 
continued protest on the part of plaintiffs would be futile, 
and there is no further administrative remedy available 
to them and no adequate remedy at law or in any other 
manner except by action of this Court; and 


It appearing further that defendants, unless restrained 
by this Court, will continue their investigation of Cases 
No. 8-RM-192, 8-RM-193, and 8-RM-194, by holding a hear- 
ing in Toledo, Ohio, on October 15, 1958; and 
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It appearing further that plaintiffs allege that they will 
be irreparably injured if such hearings and further in- 
vestigations are continued without authority of law and 
in violation of statute in that as they allege they will 
be forced into an adjudicatory process not authorized 
by law, will be put to undue and improper consumption of 
time, added expense for attorneys’ fees, and their mem- 
bers on strike against LaSalle’s will be subjected to loss 
of morale and demoralization by the holding of a hearing 
not authorized by law, and further, that the holding of 
such hearing is a necessary step in a process which will 
lead to an election in which members of plaintiff may not 
vote, which they allege will cause plaintiffs to lose such 
election, will subject them to injunction proceedings and 
damage suits, will break and destroy their strike, and 
terminate their status as a labor union in the department 
stores above mentioned; 


It appearing further that there is insufficient time to 


have this matter heard by this Court prior to the commence- 
ment of hearings on October 15, 1958, and therefore it has 
become necessary to issue this Order without notice, be it 
therefore 


ORDERED, ADJUDGED and DECREED: 


1. That defendants, their officers, agents, attorneys and 
employees, including but not limited to John A. Hull, Jr., 
Regional Director of the Kighth Region, Ninth-Chester 
Building, Cleveland, Ohio, are hereby temporarily re- 
strained and enjoined from proceeding further in Cases 
No. 8-RM-192, 8-RM-193, and 8RM-194 until further 
Order of this Court. 


9. This Order shall expire no later than October 24, 1958. 


3. Plaintiffs shall post an undertaking in the amount 
of $2,500. 
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4. This proceeding shall be brought on for hearing 
before this Court on October 24, 1958, at 10 a.m. 


(s) Dav A. Pine 
Judge 


Time of day of issuance: 11:30 a.m. 
Day of issuance: October 14, 1958 


‘Motion of Defendants to Dismiss Complaint and Dissolve 
: Temporary Restraining Order 


Come now defendants, by their attorneys, and move the 
Court to dismiss the complaint herein and to dissolve the 
temporary restraining order issued against them for the 
following reasons: 

‘1. The Court is without jurisdiction of the subject matter 
of this action. 


2. This suit is premature. 


3. The complaint fails to state a claim warranting relief. 


Wuenerore, it is respectfully requested that this motion 
be granted. | 


/s/ Marcen MALLet-PREvosT 
Assistant General Counsel 


Norron J. Come, 
Deputy Assistant General Counsel, 


Metvix J. WELLES, 

Attorney, 

Nationat Lasor Retations Boarp 
4th & ‘‘C’’ Streets, S. W. 
Washington 25, D. C. 


Attorneys for Defendants. 
October 16, 1958 
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Plaintiffs’ Motion for Preliminary Injunction 


Come now plaintiffs, and upon the verified complaint, 
the affidavit of William W. Maguire, and the Memorandum 
of Points and Authorities submitted herewith, and move 
this Honorable Court for a preliminary injunction against 
defendants restraining and enjoining said defendants, their 
officers, agents, attorneys, and employees from undertaking’ 
any investigation in National Labor Relations Board cases 
No. 8-RM-192, 8-RM-193, and 8-RM-194, until further order 
of this Court on the grounds that such action by defendants 
is contrary to law and in violation of Sections 9 (f), (g), 
and (h) of the Labor Management Relations Act of 1947, 
29 U.S.C. Sec. 159 (f), (g), and (h). 

Such action shall be heard by Order of Judge David A. 
Pine, entered on October 14, 1958, in this Court at 10 a.m., 
October 24, 1958. 


Respectfully submitted, 


JosepH KE. FINLEY 

S. G. Lrepman 
1741 DeSales St., N. W. 
Washington, D. C. 


Attorneys for Plaintiff 


Findings, Conclusions, and Order 
This cause came on to be heard on plaintiffs’ motion for 
preliminary injunction, and defendants’ motion to dismiss 
the complaint. After hearing the parties and examining 
the complaint and attached exhibits, the Court makes the 
following: 


FINDINGS OF FACT 


1. Plaintiffs are labor organizations which have repre- 
sented employees of several retail stores in Toledo, Ohio 
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in a multi-employer unit for purposes of collective bar- 
gaining. 


2. Following a hearing conducted on the basis of a peti- 
tion filed by Retail Associates, Inc., an employer associa- 
tion including as members three stores, LaSalle’s, The Lion 
Store, and the Lamson Brothers Company, the National 
Labor Relations Board, on April 11, 1958, directed an 
election to determine whether plaintiffs continued to repre- 
sent the employees of these three stores in a single unit. 
The Board rejected the contentions of plaintiffs that only 
single store units were appropriate, and determined that 
plaintiffs’ non-compliance with the filing requirements of 
Section 9 (f), (g), and (h) of the Act did not preclude an 
election on the employer’s petition. Thereafter, on Sep- 
tember 19, 1958, in a suit filed by plaintiffs against the 
Board, Judge Curran of this Court permanently enjoined 
the Board from conducting an election in the three-store 
unit, on the single ground that the Board arbitrarily 
denied plaintiffs the right to withdraw from that unit 
although it would permit an employer to withdraw in simi- 
lar circumstances. 


3. On September 23, 1958, following the Court’s ruling 
that the three-store unit was inappropriate, the three stores 
filed separate petitions with the Board, seeking elections 
in separate units. The Board’s Regional Director issued 
a notice of hearing on the three petitions for October 15, 
1958. A 10-day temporary restraining order issued by 
Judge Pine of this Court on October 14, 1958, enjoined 
the Board from proceeding further in these representation 
matters. 


' 4, In this action, plaintiffs seek to enjoin the Board from 
conducting any further proceedings in the representation 
eases described in 3 above. Plaintiffs assert that the 
Board has no authority to proceed in these cases because 
plaintiffs are not in compliance with the filing requirements 
of Section 9 (f), (g), and (h) of the Act. Plaintiffs assert 
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that the Board erred in Retail Associates, Inc., 120 NLRB 
No. 66 A, in overruling the doctrine announced in Herman 
Loewenstein, Inc., 75 NLRB 375, that non-compliance with 
the Act’s filing requirements precluded the Board from 
entertaining an employer petition based on the non- 
complying union’s claim. 


CONCLUSIONS OF LAW 


1. This Court lacks jurisdiction over the subject matter 
of this action, unlike the earlier case involving these parties. 
De Pratter v. Farmer, 98 U.S. App. D.C. 74, 232 F. 2d 74 
(C.A. D.C.). 


9. Plaintiffs’ claim is premature and plaintiffs have not 
shown that conducting an investigation in these representa- 
tion proceedings would cause them irreparable damage. 


3. Even if this Court has jurisdiction, the Board’s inter- 
pretation of Section 9(f), (g), and (h) of the statute is 
reasonable, and the conduct of an investigation in these 


matters does not exceed the bounds of the Board’s statu- 
tory authority. 


ORDER 


Wuererore, it is by the Court ordered that: 

Plaintiffs’ motion for a preliminary injunction is denied, 
and defendants’ motion to dismiss the complaint is granted. 
Signed this 25th day of October, 1958. 


Epwarp A. Tamm 
United States District Judge 


Notice of Appeal to Court of Appeals for the 
District of Columbia 
Notice is hereby given that Retail Clerks International 
Association, Local Union No. 128, AFL-CIO, and Retail 
Clerks International Association Local Union No. 633, 
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AFL-CIO, plaintiffs named above, hereby appeal to the 
United States Court of Appeals for the District of Columbia 
from the findings of fact, conclusions of law, and order of 
Judge Tamm of the United States District Court for the 
District of Columbia, in which said court denied plaintiffs’ 
motion for a preliminary injunction and granted defend- 
ants’ motion to dismiss the complaint in civil action No. 
9588-58. Said order was entered by the District Court 
on October 29, 1958. 


Dated October 31, 1958. 
S. G. Lrepman 


JosepH E. FINiey 
1741 DeSales Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellants 


Order 


his ease came on for consideration on appellants’ 
motion for a preliminary injunction and said motion was 
argued by counsel. This court, for purposes of this order, 
assumes that appellees will impound any ballots which 
may be cast as a result of any elections carried on as a 
result of any Board orders in cases Nos. 8-RM-192, 8-RM- 
193 and 8-RM-194, and will refrain from divesting appel- 
lants from their status as a bargaining representative 
until after this court has heard and disposed of this appeal. 


In view of the aforesaid assumption, it is ORDERED by 
the court that the notice for a preliminary injunction is 
denied, but if the National Labor Relations Board is not 
willing to withhold action as related in the assumption it 
shall promptly notify this court in order that a further 
order may be entered. 


| It is FurrHer Orperep by the court that this appeal be 
expedited and that briefs be filed as follows: 
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Appellants’ brief shall be filed by November 20, 1958; 
Appellees’ brief shall be filed by December 4, 1958; 


Appellants’ reply brief and the joint appendix shall 
be filed by 12:00 noon on December 8, 1958. 


Single copies of the briefs in typewritten form may be 
filed on the dates set forth herein, to be followed by printed 
briefs as soon as possible and all briefs shall be personally 
served on the day they are filed. 


Per CURIAM. 
Dated: November 7, 1958 


Stipulation as to Contents of Joint Appendix 


Pursuant to Rule 16 (c) of the Rules of this Court, the 
parties herewith agree and stipulate that the following 
parts of the record shall be printed in the joint appendix: 


1. Complaint. 


2. Temporary Restraining Order of October 14, 1958. 


3 Plaintiffs’ Motion for a Preliminary Injunction. 
4. Defendants’ Motion to Dismiss. 


5, Findings of Fact, Conclusions of Law, and Order of 
the District Court. 


6. Notice of Appeal. 


S. G. Lippman 
Attorney for Appellant 


Marce, Matier-PREvost 
Assistant General Counsel 
National Labor Relations Board, 
Attorney for Appellees. 


November 7, 1958 








